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No. 4997. 

William E. Filton, Appellant,! 

vs. j 

| 

COMMISSIONER OF INTERNAL KeVENUE 


Docket No. 142(50. 

William E. Fulton, Petitioner,j 

vs. i 

( V>.mm issionki: of Internal Revenue, Respondent 

Appearances: 

For Taxpayer: Barry Molmn, Esq. 

For ConinFr: W. F. Gibbs, Fs<|., Earl \\. Shijnn, Esq. 


Dorl'cf Entries. 


192(5. 


April 24. Petition received and tiled. 

May 1. Copy of petition served on Solicitor.! 

May 1. Notification of receipt mailed taxpayer. 

Uiswer tiled bv Solicitor. 

June 24. (\>py of answer served on taxpayer—'General 

( alendar. 


April 

24. 

Mav 

• 

1. 

Mav 

• 

1. 

Mav 

• 

29. 

June 

24. 

1928. 

Feb. 

17. 

Mar. 

1. 

April 

24. 

April 

2o. 

Mav 

31. 


Feb. 17. Hearing date set Maivli 29, 192S. 

Mar. 1. Motion to consolidate for bearing iwitli 19401, 
29(54(5, loo SO and 19SS4, and continue to April 
30, 1928, filed by taxpayer. Grafted 3/2/28. 
April 24. Motion for continuance to May 29, 1928 filed by 
taxpayer. 

April 27). Motion granted to June 4, 1928. 

May 31. Motion for continuance to June 14, lp28, filed by 

taxpayer. Granted June 1, 1928.1 

1—4997a 
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June* 12. Motion for continuance to Junt* 28. 1928, tiled by 

General Counsel. Granted June 12, 1928. 

June 27. Motion for eontinunnee to Full Calendar tiled l>v 

General Counsel. 

June 28. llearine,* had before Mr. Sternha^en. Continued 

to Fall Term pending stipulation. 

June 28. Motion of June 27, 1928 granted to September 27, 

1928. 

Sept. 14. Stipulation of facts tiled. 

Sept. 27. Hearinir had before Mr. Green. Submitted on 

record and stipulation. Briefs due Xov. 17), 


< >ct. 7>. Transcript of hearing of Sept. 27, 1G28 tiled. 

Xov. 12. Brief tiled by General Counsel. 

Xov. 14. Brief tiled bv Taxpaver. 

1929. 

Mar. 21. Findings of fact and opinion rendered—Mr. 

Green—Judgment will be entered for the re¬ 
spondent . 

Mar. 22. Decision, entered. 

June 2. Motion sudirest inir retirement of I). 11. Blair and 

substitution of Robert 11. Lucas as respondent, 
tiled by taxpayer June (5, 1929. Xo action lice- 
essarv, entered. 


June 12. Stipulation of venue tiled—Court of Appeals, 

I), r. 

June 12. Su])ersedeas bond for 817),b22.2o approved and 

ordered tiled. 

June 12. Petition for review by Ft. of Ap. of 1). C., with 

assignments of error tiled by taxpayer. 

June 12. Proof of service tiled. 

June 12. Privcipe with proof of service thereon tiled. 

Xow, Julv 1, 1929, the* foreu’oiny: docket entries certitied 
from the record as a true copy. 

[Seal F. S. Board of Tax Appeals, 1924.1 

B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 
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EV. 


o 

o 


• » 
o 


Aug. 18. 
Aug. 20. 
Aug. 18. 
Oct. 14. 
Oct. 18. 

192S. 
Mar. 1. 


Docket Xo. 19401. 

William E. Fulton, Petitioner, 

vs. I 

i 

i 

Commissioner of Internal Revenue, Respondent. 

I 

Appearances: j 

For Taxpayer: Barry Moliun, Esq. I 

For CoramT: W. F. Gibbs, Esq., Earl W. Slijinn, Esq. 

i 

bucket Entries. 


Petition received. 

Copy of petition served on Solicitor, j 

Notification of receipt mailed taxpayeij. 

Answer filed by Gen. Counsel. j 

Copy of answer served on taxpayer—General Cal¬ 
endar. | 

Motion to consolidate for bearing \iitli 14260, 
29646, 15580 and 19884 and to contiinue from 
Mar. 9, 1928 to April 60, 1928, filed b\j* taxpayer. 
See 14260. ’j 

Motion granted. 

Motion for continuance to Mav 29, 1928 filed bv 
taxpayer. 

Motion granted to June 4. 

Motion to continue hearing to June 14,| 1928 filed 
by taxpayer. See 14260. 

Motion granted. 

Motion to continue hearing to June 28,11928 filed 
by Gen. Counsel. See 14260. j 

Motion granted. ! 

Motion to continue hearing to Fall Calendar, filed 
bv G. C. See 14260. 

Hearing had before Mr. Sternhagen. Continued 
to Fall Term pending stipulation. Sept. 27, 1928. 

Motion June 27 granted to Sept. 27, 1928. 

Stipulation of facts filed. See 14260. j 

Hearing had before Mr. Green—submitted on 
record and stipulation Brief due Xovj 15, 1928. 
Xo exchange. 


Mar. 2. 
Apr. 24. 

Apr. 25. 

Mav 31. 
•> 

June 1. 
June 12. 

June 13. 
June 27. 

June 28. 

June 28. 
Sept. 14. 
Sept. 27. 


4 


WILLIAM E. FULTON VS. COM MIL OF I XT. REV. 


Oct. 7> 
Xov. 12 
Xov. 14 
1020. 
Mar. 21 


Transcript of henrinir filed, Sept. 27, 1 i>l2S. 
Brief tiled l>y Gen. Counsel. See 142(10. 
Brief filed by taxpayer. See 14200. 


Findings of fact and opinion rendered (Green). 
Judgment will Oe entered for the respondent. 

Mar. 22. Decision entered. 

June 2. Motion surest in it retirement of 1). 11. Blair and 
substitution of R. 11. Lucas as respondent, tiled 
by taxpayer. Sec* 14200. June 0, 1020. Xo 
onler neeessary—entered. 

June 12. Stipulation of venue tiled—(’t. of Appeals of 1). (’. 

4 

June 12. Supersedeas bond for $12,022.20 approved and 
ordered tiled. See 14200. 

June 12. Petition for review by Gt. of Ap. of I >. ( with 
assignment of error tih*d by Taxpayer. 

June 12. Proof of serviee tiled. 

June 12. Pra*cipe with proof of service thereon tiled. 

Xow, July I,, 1020. the fore.n'oinir docket entries certitied 

from the* record as a true copy. 

I Seal F. S. Board of Tax Appeals, 1024. | 

B. I). GAMBLE, 

Clerk l \ .S’. Hoard of Tar Ajijieals. 


a 


Docket Xo. 20040. 

William E. Fulton, Petitioner, 

vs. 

Com MissioXKi: of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Barry Mohun, Esq. 

For Comin’r: \\ . F. Gibbs, Esq.. Earl W. Shinn, Esq. 


Docket Entries. 


1027. 


July 12. Petition received and tiled. Taxpayer notified 
(Fee paid). 

July 17). Copy of petition served on General Counsel. 
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Aug. 

22. 

Aug. 

26. 

1928. 

Mar. 

1 . 

Mar. 

•> 

Apr. 

24. 

Apr. 

25. 

May 

21. 

J line 

12. 

June 

27. 

June 

28. 

Sept. 

14. 

Sept. 

27. 

Oct. 

• ). 

Xov. 

12. 

Nov. 

14. 


1929. 
Mar. 21. 

Mar. 22. 
June 2. 

June 12. 
6 

June 12. 
June 12. 


5 


Answer filed 1 »y (ieneral Counsel. 

Copy of answer served on Taxpayer.!, General 
Calendar. 


Motion to consolidate for hearing wjtli 14260, 
19401, 15580, and 19884 and to continue from 
Feb. 29, 1928 to April 20, 1928', tiled by Tax¬ 
payer. See 14260. j 

Motion granted. i 

Motion for continuance to Mav 29, 1928 bled bv 

• i 

Taxpayer. j 

Granted to dune 4, 1928. 

Motion to continue bearing to June 14, 11)28 filed 
by taxpayer. See 14260. June 1, 1928j Granted. 
Motion to continue bearing to June 28, 1928 filed 
by Gen. Counsel Granted June 10. t^ee 14260. 
Motion to continue hearing to Fall Terrji filed by 
General Counsel. Granted June 28,| 1928 to 
Sept. 27, 1928. j 

Hearing bad before Mr. Sternbagen—(Jontinued 
to Fall Term pending stipulation Sept. 27, 1928. 
Stipulation of facts tiled. See 142(50. j 

Hearing bad before Mr. Green. Submitted on 
record and stipulation. Briefs due jXov. If), 

1928. | 

Tnmscrijit of liciirins Sept. 27, 1928 iilied. Hoc 
14260. | 

Brief tiled by General Counsel. See 142(50. 

Brief filed by Taxpayer. See 14260. j 

i 

Findings of fact and opinion rendered, Mr. Green, 
Judgment will be entered for tin* respondent. 
Decision entered. 

Motion surest in**’ retirement of David jl. Blair 
and substitution of Bobert H. Lucas as respond¬ 
ent, filed by Taxpayer. See 14260. June 6, 
1929 no order necessary entered. 

Stipulation of venue filed—Cl. of Appeals of D. C. 


Supersedeas bond for $15,622.20 approved and or¬ 
dered tiled. See 14260. j 

Petition for review by Ct. of Ap. of D. C. kvitli as¬ 
signments of error filed by taxpayer. 
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June 12. Proof of service tiled. 

June 12. Pnecipe with proof of service thereon filed. 

Xow. July 1. 11)21), the foregoing docket entries certified 
from the record ns n true copy. 

[Seal V. S.|Board of Tax Appeals. 11)24.| 

B. D. (5AM BLF, 

Clerk I . S. Bnoi'tl ot lax Apj'teols. 

7 Filed. Apr. 24, 1!>2<5. 

Fnited States Board of Tax Appeals. 

Docket No. 142t>'>. 


William F. Fulton. Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 


The above named petitioner 
determination of the deficiency 
sioner of Internal Revenue in 
( IT :PA :1 T.OP-PFM :104) dated 
a basis of his proceeding alleges 


hereby })i»t it ions for a re¬ 
set forth by the ( ommis- 
his notice of deficiency 
February 2b, 15>2(5. and as 
as follows: 


I 


side Avenue, in the (Tty of 
cut. 

The notice of deficienev 

* 

hereto, made a part hereof 
was mailed to petit inner on 


resides at lbO Hill- 
State of (Ymnecti- 

II 

(a copy of which is attached 
and designated Fxhibit “A’*) 
<>r after February 2b, H)2(i. 

III 


'l’he petitioner is an individual and 

W’aterburv, 


The taxes in controversy are income taxes for the calen¬ 
dar vear 1D22 and are in the sum of Sf.bSD.l 1. The defi- 
ciency arises solely because of the inclusion by respondent 
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7 


i 

in petitioner's income for the year 1922 of $18,(XX) received 
by ])etitioner on Xoveml)er IS, 1922, as a liquijdating; divi¬ 
dend from tin* trustees of The Manufacturejrs National 

Bank of Waterburv, ('onnecticut. 

* 

IV. I 

The determination of tax contained in the said deficiencv 

%• 

letter is based upon the following errors: 

| 

8 1. Respondent erred in including in the net in¬ 

come of petitioner for the year 1922 as an ordinary 
dividend taxable at the surtax rates prescribed by the Reve¬ 
nue Act of 1921, the sum of $18,000, received by petitioner 
on November IS, 1922, pursuant to the liquidajtion of The 
Manufacturers National Bank of Waterbary, Connecticut, 
which liquidation was one step in the consolidation of that 
bank with The ritizens National Bank of Watejrbury, (’on- 
necticut, under the name of The (Citizens and Manufacturers 
National Bank of Waterburv. 

2. Respondent erred in holding that the sun] of $18,000 
received by petitioner on November 18, 1922, from the trus¬ 
tees of The Manufacturers National Bank, constituted an 
ordinary dividend. 

.'>. Respondent erred in failing to hold that jtlie sum of 
$18,000 received by petitioner on November 18, 1922, from 
the trustees of 'The Manufacturers National Bank consti¬ 
tuted a liquidating dividend. 

4. Respondent erred in failing to hold that! petitioner 

sustained no gain from the receipt by him on November 18, 
1922, of the sum of $18,000 from The Manufacturers Na¬ 
tional Bank since* such sum was less than petitioner's basis 
for gain or loss determined under section 202j(c) of the 
Revenue Act of 1921. j 

5. Respondent erred in asserting; any deficiency against 
this taxpayer for the year 1922. 


V. 


honing the 


The facts on which ]>etitioner relies as susl 
above assignments of error are as follows: 

{a) The $18,000 referred to in the above assignments of 
error were received by the petitioner in the year 1922 in 
connection with the following described transaction. 
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( b) Petit iom*r 1 ia< 1 for many years prior t<> 1022 boon a 
stockhohler in The* Manufacturers National Bank of Water¬ 
bary, (humectie*ut. a corporatiem duly onrauizeel and eloin"' 
business under tin* National Banking: Art of tin* l nitod 
States, and aineiidmeiits tbereof. I lie dire*ct<»rs ot said 
bank and tlio>e of I lie Citize*n> Nathmal Bank, also ot 
Waterbary, (’ommotiout. and organized and operating 
under tin* same federal aots. pursuant to authority 
0 <luly vesti‘d in them, developed a plan in January, 
1021, for tin* purpose <>f con>oli<latiim tin* two afore¬ 
said banks pursuant to t lie provisions of an Act of (’oimress 
entitled “An Act to provide for the ('onsolidation ot Na¬ 
tional Banking Assoeiations.** approved November <. 101S 
(40 Stal. 1<>42). 'fin* plan of coiisolielation was duly sub- 
mitted to the Comptroller of the Currency as required by 
said A(*t of November 7, 101S. As hereinafter shown, cer- 
tain neeessary ehanires were made in said plan. The origi¬ 
nal agreement of consolidation was rescinded and the tina! 
consolidation of said banks was made in accordance with 
directions issued by the Comptroller of the Currenev and 
as embodied in an “Amended agreement of consolidation*' 
and hereinafter referred to. 

(r) The plan of consolidation as aforesaid which was 
subsequent ly abandoned required the contribution by each 
of the two con soli dating banks of assets of a fair value' of 
$ 7 ) 00 . 000 . making a total of $ 1 , 000 , 000 , to The Citizens and 
Mnnufneturers National Bank, which would thereupon issue* 
steH*k of a par value* of $000,000 to the stockholders of the 
consolidating banks in proportion to their respective hold¬ 
ings the*re*in. Thus The* Citize*ns and Manufacturers Na¬ 
tional Bank would 1m* possessed of a capital e>f $000,000 and 
e)f a surplus of $400,000. I nder the* plan it became* nece*s- 
sary for Tlie* Manufadurers National Bank to incre*ase its 
outstanding capita! stock from $200,000 to $000,000, which 
was done elurin*r tin* month e>f March. 1021. All subscrip¬ 
tions were* fully paiel e>u e>r befeere the* 2Mh elay of said 
month. Kadi stockhedder. including petitioner, then sub¬ 
scribed and paid for one* share at par. viz., $100, for each 
two shares held by him. While* the* consolidation was pend¬ 
ing examiners from the office of the* Comptroller of the 
Currency visited each of the* two consolidating banks and 
made an examination of the* valuations placed upon the 
assets which it was proposed to pay in to the contemplated 
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The Citizens mul Manufacturers National Bank for its 
stock. Certain objections wore raised by these examiners 
to some of the assets proposed to be turned ovijr. As a re¬ 
sult of the aforesaid examination and instructions 
10 from the Comptroller of the Currency an amended 
agreement of consolidation was entered ijnto between 
the two consolidating banks, bearing date the 28 th dav of 
August. 1022, a true copy of which is appended hereto, made 
a ]>art hereof and designated Kxhibii “B," which was rati- 
fied and approved by the respective stockholders of such 
banks on the 1st day of September, 1022. ITuhjr the afore¬ 
said amended agreement of consolidat ion the proposed cap¬ 
ital and surplus of the new bank was reduced fjrom $1,000,- 
000 to $800,000, to be represented by $(>00,000 cjapital stock 
and $200,000 surplus, each bank bein'? obligated to con- 
t ri buto $400,000 in net assets to the capital and surplus of 
the consolidated bank. The balance of the assetjs remaining 
in tin* hands of each of the consolidat ini? banks was under 
said agreement turned over to irustees for 11 1 <|* respective 
consolidating banks, who were different individuals in the 
case of each of such banks, for the following: purposes, 
to-wit : Kach set of trustees to hold the sum lot* $125,000 
in cash or securities or property of equal value for a period 
of two years from ihe effective date of said ! agreement, 

from which fund to pav the consolidated baiik anv loss 

1 # | 

suffered in respect of anv asset contributed bv It lie bank in 

• ’ • ’ T ' 

respect of which such trutees wen* acting. I "Jf>on the ex¬ 
piration of said period of two years tin* trusteed of the two 
consolidating banks were required to pay any j balance of 
the trust funds of $125,(100 remaining in their h[mds to the 
consolidated bank with the proviso that the amojunt so paid 
in by each of the trustees should be equal. 

(f/) I’lider the terms of the third paragraph of the afore¬ 
said amended agreement of consolidation beariijig date the 
28th dav of August, 1022. petitioner, as shareholder in 

• * ,i 

The Manufacturers National Bank, was entitled! to receive 
from the trustees ad ing for said bank at such time or times 
as said trustees might determine, petitioner's pro rata share 
of all assets in excess of the $125,000 turned oter to said 
trustees as aforesaid. Petitioner was likewise jentitled to 
receive after tin* expiration of two years his distributive 
share of any balance of said trust fund of $125j,000 which 


10 


WILLIAM E. FULTON VS. CdMMR. OF INT. LEV. 


was not required by tin* aforesaid amended ag'ree- 
11 nient of consolidation to be paid in by said trustees 
to The Citizens and Manufacturers National Bank. 
(r) It was tin* desire of the officials of l>oth consolidating 
hanks that the consolidated hank should beirin business in 
a new building to he erected for the purpose. Accordingly 
tlie consent of the Comptroller of the (’urrency was obtained 
to tin* postponement of the effective date of consolidation 
until such building was ready for occupancy. The building 
was ready in November. 1022. <)n the 11th day of that 

month tin* consolidation was effected and all necessary ac¬ 
tion of everv kind and character was then taken to carrv 
• • 

out the terms of the aim*tided consolidation agreement, The 

assets as .stipulated in tin* total amount of £SO(),000 were on 

that dav dulv transferred to the new bank: the stock of the 
• • 

new bank was issued direct to the stockholders of the two 
consolidat in*** banks as agreed, who thereupon surrendered 
their >hnros in tin* consolidatinir banks to the new bank, 
(which stock was thereupon cancelled) and the excess funds 
of each bank above the <4 ihhiihi paid in by each to the new 
bank were by such consolidatin.ir banks turned over to the 
respective trustees as required by tin* agreement. 

(/) (>n November lb, 1022. the trustees acting for The 
Manufacturers National Bank held their first meeting. At 
that meeting tin* trustees voted to declare a liquidating divi¬ 
dend of b<) percentum. or $bi) a share, upon the capital 
stock of The Manufacturer:- National Bank, payable to all 
stockholders of record on November 11, lb--, and to be 
paid out of assets in their hands in excess of $1 25,0(>0. The 
resolution declarin'*: said liquidating dividend was in words 
and figures as follows: 

Voted: that a liquidating dividend of lifty (50V) per 
centum upon tin* capital stock of 'The Manufacturers Na¬ 
tional Bank, be declared, payable to all stockholders ot 1 In* 
Manufacturers National Bank as of record on November 
lltli. 1022. at 1 2 o'clock, noon. 


12 {(f) The aforesaid liquidating dividend was paid 

in cash on November lb. 1022. Petitioner on said 
date received as his share thereof slS.ono. 

(//) On March 1. 101M. petitioner was the owner of 200 
shares of capital stock of 'Pile Manufacturers National Bank. 
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The stock of that hank had a fair market prjee or value on 
such date of $185 per shan*. On August 11. 1919, petitioner 
acquired from his wife, Ida K. Fulton, hy gift, 50 shares of 
the capital stock of 'Flu* Manufacturers National Bank, 
which stock had a fair market price or value|at that date of 
$180 }»i*r share. 

(/’) On May ‘Jo, 19:21, petitioner nave to Lejwis S. Reed 10 
shares of said stock and on December 24, 1921, petitioner 
gave to said Lewis S. Reed 5 shares of said stock. The 
aforesaid stock had at tin* time of each of sjjid gifts a fair 
market price or value of $1S0 per share. 

(/) On March MO, 1921, petitioner subscribed and paid 
for 125 shares of the stock of The Manufacturers National 
Bank at par. This stock was part of the issue authorized 
by The Manufaeturers National Bank as hereinbefore set 
forth, to increase* its capitalization from $200,000 to $300,- 

non. I 

(/»•) Petitioner is advised by his counsel] believes and 
therefore avers that petitioner's proper “ijasis” for the 
determination of gain or loss under section 202 of the 
Revenue Act of 1921 is as follows: 

Vessels, as shown on the vessels* plans, should be classified 

200 shares held March 1. 1913, at $185 $37,000 00 

50 “ received by gift from wife on August 

11, 1919*, at $180 9,000.00 

125 “ subscribed for at par, March 30,11|21 12,500 00 


o —- 

o (0 


$58,500 00 


Deduct 15 shares given Lewis S. Reed on May 25, 

1921. and December 24. 1921. at $180 . 2,700.00 


March 1. 1913, value and cost of 3jf)0 
shares held at date of consolidation!— 
the taxpayer's basis under section 292 $55,800.00 

(7) Petitioner is further so advised,; believes and 
13 therefore avers that $55,son is the sunj which under 
section 202(c) of the Revenue Act of 1921 petitioner 
is entitled to receive back, williout liability forjtax, in money 
or other property having a readily realizable jmarket value 
other than the shares of stock of The Citizens and Manu- 
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faeturers National Bank wliirli petitioner received pursuant 
to the reorganization ns hereinbefore set forth. 


The petitioner prays for i*<»1 i«*1* from tin* deficiency as¬ 
sert <*(1 hy the respondent on tin* following and each of the 
following part iettlars : 

(a) That the payment to petitioner on November IS, 
1922. of Slsnnn by tin* trustees of The Manufacturers Na¬ 
tional Bank of Waterbary, <'onnecticut, b<* held to be not 
an ordinary dividend. 

{!>) 'That tin* payment to petitioner on November IS. 
1922, of £ls.nno by tin* trustees of 'Pin* Manufaetnrers Na¬ 
tional Bank of Waterbary. Oomnvticut. h<* held to be a l’npii- 
datini: dividend. 

(c) 'That p(*titiom*r sustained n<> naiti from the receipt 
of said payment since such sum was h*>> than petitioner's 
basis for imin or loss as provided by section 2d2(* ) ot the 
Revenue Act of 11)21. 

J4 Wherefore your petitioner prays that this Honor¬ 

able Board hold that in> pai’t ot tin* alleged deficiency 
of $b.(SP.l1 is dm* bv petitioner. 

WILLIAM IT I-TLTON. 

WILLIAM H. FULTON, 
lad Hillside A venue. Waterbary, Uonn. 

State of ( \>x xecticc r. 

(*nintt if <>t A nr Itart n, s.<: 

William 10. Fulton, bi»inir first duly s\vi>rn. deposes and 
savs: In* has read the fore^oine pi*1 ition bv him subscribed, 
and that tin* matters and things therein stated are true to 
the best of his knowledge and 1>»*liet. 

WILLIAM F. FULTON. 

Subscribed and sworn to bet ore itn* this loth day ot 
April, 192(5. 

[seal.] FKANUIS T. BFFVFS, 

i X of a rtf Public. 


barky mohun. 

BARRY MOHUN, 

T rmi* port at imt Bnibi in a. 

Washington. L). Counsel. 
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Kx Ill BIT “A.” 


Treasury Department, Washington. 
Office of Ooniinissioiier of Internal Revenue. 


IT :PA :1 :(>UD. 
PBM :104. 


jFeb. 25, 1926. 


Mr. William U. Fulton, 

i 

150 Hillside Avenue, | 

Waterbary, Connecticut. j 

Sir : i 

The determination of your income tax liability for the 
year 1922, as set forth in office letter of Xovjember 26, 1925, 
disclosed a deficiency in tax of $6,(589.11. T|he adjustments 
made are shown in detail in the attached statement. 

In accordance with lie* provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 davs from the date 

• i 

of mailing of this letter within which to fileian appeal con¬ 
testing in whole or in part tin* correctness of this deter¬ 
mination. Any siuhi appeal must he addressed to the United 
States Board of 'Fax Appeals, Washington, l|). (\, and must 
be mailed in time 1o reach that Board wit|iin the 60-day 
period. j 

Where a taxpayer has been id von an opportunity to ap¬ 
peal to the Board of ’Tax Appeals and liajs not done so 
within the 60 days prescribed and an assessjment has been 
made, or where a taxpayer has appealed ;jnd an assess¬ 
ment in accordance with the linal decision (in such appeal 
has been made, no claim in abatement in inspect of any 
part of the deficiency will be entertained. 

If you acquiesce in this delermination andj do not desire 
to file an appeal, you are requested to sigiji the inclosed 
agreement consenting to the assessment of It he deficiency 
and forward it to the < ’ommissioner of Intejrnal Revenue, 
Washington, I). (\, for the attention of IT :BA :1 :60D: 
PBM:104. In the event that you acquiesce iij a part of the 
determination, the agreement should be executed with re¬ 
spect to the items agreed to. 

Respect full v, 

D. H. BiLAIR, 

Commissioner , 
Bv-i-, 

Assistant to the Commissioner. 
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Inclosures: Statements, Aui'«*♦ *iu«• 11 1 — Form A. 

Form 882. 
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Still 


inn it 


i 


IT :PA :1 :60D. 
PBM : 104. 


Fi*l). 2.*). 192G. 


In re Mi:. William K. Fclton, 150 Hillside Avenue, 

Waterbury. ('onneeticut. 

Year: 1922: IKdieieuey in tax: £0,689.11. 

Ill the statement attached 1<> vmir return vmi state that 

• • 

you received £18,01)0.00 from the trustees in Injuidation of 
the Manufacturers National Bank of Wnterhury, (’onnecti- 
cut, and that this amount wa> not included in your taxable 
income. 

The information on tile in thi> office discloses that in the 
merger or consolidation of the t'ity National Bank and the 
Manufacturers National Bank <*n November 11. 1922, any 
distribution to the stockholders ot the old hank by tin* trus¬ 
tees is taxable as a dividend in accordance with IT:lS50. 

Accordingly the amount of £Is,ooo.oo received on No¬ 
vember 18, 1922, has been included as a dividend. 

A synopsis of your return as corrected follows: 


Net income reported 
Plus Adjustment 


Net income as corrected 


Less: 


Dividends as corrected 
Personal exempt ion 


£70,323 42 
18,000 00 

£88,323 43 


£101.4SG 43 
1,000 oo 


Income subject to normal tax 
Surtax on £88,323 43 
Less tax previously assessed 


102,48G 43 

NONE 

£17,255 84 
10,566 73 


Defieiencv in tax 


£6,68! 


11 
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17-25 Reference is made to the protest dated December 
23, 1925, and to the conference held injthis office on 
January 22, 192b, in which you were represented by Mr. 
Barrv Molinn of Washington, 1). C. 

You are advised that this office holds that tjhe amount of 
$18,000.00 slionld be included in income and is taxable as a 
dividend in accordance with 1T:1S50. 

Payment of the tax in question should not be made until 
a bill is received from the Collector of Internal! Revenue for 
your district, and remittance should then be mhde to him. 

MR :IJ :1. 


26 Filed An- IS. 1926. 


United States Board of Tax Appeals. 

| 

Docket Xo. 19401. 

. 

| 

William K. Fulton, Petitioner, ] 

v - ! 

i 

Commissioner of Lntki:n.\l Revenue, Respondent. 

I 

i 

Pcfifiojt. j 

The above limned petitioner hereby petitions for a re- 
determination of the deficiency set forth bv the Commis- 
sioner of Internal Revenue in his notice of deficiency 
(IT :PA :l-(i0D K.M J1:104) dated July J,X, lJjji, and as a 
basis of his proceeding alleges as follows: 

! 

! 

i. ! 

r fhe petitioner is an individual and resides at jl50 Hillside 

Avenue, in the City of Waterbury, State of Connecticut. 

! 

II. 

The notice of deficiency (a copy of which jis attached 
hereto, made a part hereof and designated Exhibit “A”) 
was mailed to petitioner on or after July 28, 1926. 
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III. 


i lie* taxes in controversy an* income taxes for the calen¬ 
dar year 1024 and are in the sum of $t>ol.07. The de¬ 
ficiency arises chiefly because of the inclusion hv respond- 
ent in petitioner's income for tin* year 1024 of $4,000 re¬ 
ceived by petitioner in that year as a second liquidating 
dividend from tin* trustees of lie* Manufacturers National 
Bank of Waterburv, <’onnectieut. 


IV. 

, i 

Th# determination ot tax eoiitaim*d in the said deficiency 
letter is based upon the following errors: 

-7 1. Kespondent erred in i 1 n * 1 1 1«I i n u* in tin* net income 

ot petitioner tor the yea.r 1024 as an ordinary divi¬ 
dend taxable at the surtax rate- prescribed by the Kevenue 
Act ot 1021. the sum ot s4,0ou. received bv petitioner in the 
year 1024 pursuant to the Injuidal mn of Tin* Manufactur¬ 
ers National Bank of Walerbury. < ’onnect ieut, which liqui¬ 
dation was one step in the consolidation of that bank with 
The (’iti/.ens National Bank of Waterbary. < ’onnectieut, on 
November 11. 1022. under the name of 'The ( iti/.ens and 
Manufacturers National Bank of Waterbary. 

2. Kespondent: erred in holding’ that the sum of $4,600 
received bv petitioner in the war 1024 from the trustees 
of The Manufacturer- National Bank constituted an ordi- 
narv dividend. 

3. Kespondent erred in failing to hold that the sum of 
$3,600 received by petitioner in the year 1024 from tin* 
trustees of The Manufact urers National Bank constituted a 
liquidating dividend. 

4. Kespondent erred in fading to hold that petitioner 
sustained no irain from the receiot l>v him in the war 1024 
of the sum of $.4,600 from The Manufacturer- National 
Bank since the total of such -uni and the sum of $18,000, 
also received a si a liquidatin'.;’ dividend from The Manu¬ 
facturers National Bank on November IS, 1022, was less 
than petitioner's basis for Lain oi loss determined under 
Section 204(e) of the Kevoiiue Act of 1021. 
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The facts on which petitioner relies as sustaining the 
above assignments of error are as follows: 

(o) I lie $3,600 referred to in the above assignments of 
error were received by the petitioner in the jyear 1923 in 
connection with the following described transaction. 

(b) Petitioner had for many years prior Ip 1922 been a 
stockholder in The Manufacturers National Bank of Water¬ 
bary, Connecticut, a corporation duly organized and doing 
business under the National Banking Act ot[ the United 
States, and amendments thereof. The directors of said 
bank and those of The Citizens National Bank, also of 
A\ aterburv, Connecticut, and organized and operating 

under the same federal acts, pursuant jto authority 
28 duly vested in them, developed a plan jin January, 
1921, for the purpose of consolidating the two afore¬ 
said banks pursuant to the provisions of an Act of Con¬ 
gress entitled “An Act to provide for the Consolidation of 
National Banking Associations," approved November 7, 
1918 (40 Stat. 1043). The plan of consolidation! was duly 
submitted to the Comptroller of tin* Currency! a* required 
by said Act of November 7, 1918. As hereinafter shown, 
certain necessary changes were made in said) plan. The 
original agreement of consolidation was rescinded and the 
final consolidation of said banks was made iu accordance 
with directions issued by the Comptroller of tjie Currency 
and as embodied in an “Amended agreement of consolida- 
tion" and hereinafter referred to. 

(c) The plan of consolidation as aforesaid; which was 
subsequently abandoned required the contribution by each 
of the two consolidating banks of assets of a fair value of 
$500,000, making a total of $1,000,000, to The (j'itizens and 
Manufacturers National Bank, which would! thereupon 
issue stock of a par value of $600,000 to the stockholders 
of the consolidating banks in proportion to tlieijr respective 
holdings therein. Thus The Citizens and Manufacturers 
National Bank would be possessed of a capitalj of $600,000 
and of a surplus of $400,000. Under the plaji it became 
necessary for The Manufacturers National $ank to in¬ 
crease its outstanding capital stock from $200,000 to $300,- 


2—4997a 




18 


WILLIAM-E. FULTON VS. COM MR. OF IN'T. REV. 


000, which was done during the month of March, 1921. All 
subscriptions were fully paid on or before the 28th day of 
said month. Each stockholder, including petitioner, then 
subscribed and paid for one share at par, viz., $100. for 
each two shares held by him. W hile tin* consolidation was 
pending examiners from the office of the Comptroller of the 
Currency visited each of the two consolidating banks and 
made an examination of the valuations placed upon the 
assets which it was proposed to pay in to tin* contemplated 
The Citizens and Manufacturers National Bank for its 
stock. Certain objections wen* raised by these examiners 
to some of the assets proposed to be turned over. As a re¬ 
sult of the aforesaid examination and instructions 
29 from the Comptroller of the Currency an amended 
agreement of consolidation was entered into between 
the two consolidating banks, bearing date the 2stli day of 
August, 1922. a true copy of which is appended hereto, 
made a part hereof and designated Exhibit *‘B.“ which 
was ratified and approved by tin* respective stockholders 
of such banks on the 1st day of September. 1922. Under 
the aforesaid amended agreement of consolidation the pro¬ 
posed capital and surplus of the new bank was reduced 
from $1,000,000 to $S00,0()0, to be represented by $000,000 
capital stock and $200,000 surplus, each bank being obli¬ 
gated to contribute $400,000 in net assets to the capital and 
surplus of the consolidated bank. The balance of the assets 
remaining in the hands of each of the consolhlating banks 
was under said agreement turned over to trustees for the 
respective consolidating banks, who were different individ¬ 
uals in the case of each of such banks, for the following 
purposes, to wit: Each set of trustees to hold the sum of 
$125,000 in cash or securities or property of equal value 
for a period of two years from the effective date of said 
agreement, from which fund to pav the consolidated bank 
any loss suffered in respect of any asset contributed by the 
bank in respect of which such trustees were acting. I pon 
the expiration of said period ot two years the trustees of 
the two consolidating banks were required to pay any bal¬ 
ance of the trust funds of $125,000 remaining in their hands 
to the consolidated bank with the proviso that the amount 
so paid in by each of the trustees should be equal. 

(d) Under the tdrms of the third paragraph of the afore¬ 
said amended agreement of consolidation bearing date the 
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28th day of August, 192:2, petitioner as shareholder in The 
Manufacturers National Bank was entitled to| receive from 
the trustees acting for said hank at such timl* or times as 
said trustees might determine, petitioner’s pro rata share 
of all assets in excess of the $125,000 turnedj over to said 
trustees as aforesaid. Petitioner was likewise entitled to 
receive after the expiration of two years his distributive 
share of any balance 4 of said trust fund of $125,000 which 
was not required bv tin* aforesaid amjended agree- 
20 ment of consolidation to In 4 paid in by jsaid trustees 


onal Bank, 
•onsolidating 
business in a 


to The Citizens and Manufacturers Natl 
(c) It was the desire of the officials of both 
banks that tin 4 consolidated bank should begin 
new building to be erected for the 4 purpose. | Accordingly 
the consent of the Comptroller of the Curnjncy was ob¬ 
tained to the postponement of the effective 4 da jo of consoli¬ 
dation until such building was ready for occupancy. The 
building was readv in November, 1922. On tlul 4 lltli dav of 

o • ' I • 

that month tin* consolidation was effected and till necessary 
action of every kind and character was then t<p\on to carry 
out the terms of the amended consolidation! agreement. 
The assets as stipulated in the total amountj of $800,000 
were on that dav dulv transferred to the ne\v bank; the 

* * i 

stock of the new bank was issued direct to the stockholders 
of the two consolidating banks as agreed, who thereupon 
surrendered their shares in the consolidating jianks to tin 4 
new bank, (which stock was thereupon cancelled) and the 
excess funds of each bank above tin 4 $400,00(j paid in by 
each to tht 4 new bank were by such consolidating banks 
turned over to the respective trustees as required by the 
agreement. 

‘ L 

( f) On November 15, 1922, tin* trustees netting for The 
Manufacturers National Bank held their first jneeting. At 
that meeting the trustees voted to declare a| liquidating 
dividend of 50 percent uni. or $50 a share, upoij the capital 
stock of The Manufacturers National Bank, payable to all 
stockholders of record on November 11, 1922, anjd to be paid 
out of assets in their hands in excess of $1215,000. The 
resolution declaring said liquidating dividend vjas in words 
and figures as follows: 

Voted: that a liquidating dividend of fifty j (50%) per 
centum upon the capital stock of The Manufacturers Na- 



20 


WILLIAM E. FULTON VS. COM ME. OF IXT. EEV. 


tional Bank, bo declared, payable »o all stockholders of The 
Manufacturers X itional Bank as of record on November 
11th, 1922, at 12 o'clock, noon. 

31 (()) The aforesaid liquidating dividend was paid 

in cash on November 18. 1922. Petitioner on said 
date received as his share thereof 818.000. 

(h) On March 1, 1913, petitioner was the owner of 200 
shares of capital stock of The Manufacturers National 
Bank. The stock of that bank had a fair market price re¬ 
value on such date of $18.") per share. On August 11. 1919, 
petitioner acquired from his wife, Ida E. Fulton, by gift, 
50 shares of the capital stock of The Manufacturers Na¬ 
tional Bank, which stock had a fair market price or value 
at that date of 8180 per share. 

(i) On May 25, 1921. petitioner gave to Lewis S. Reed 
10 shares of said stock and on December 24. 1921. petitioner 
.crave to said Lewis S. Peed 5 shares of said stock. The 
aforesaid stock had at the time of each of said irifts a fair 
market price or value of 8180 per share. 

(j) On March 30. 1921. petitioner subscribed and paid 
for 125 shares of the stock of The Manufacturers National 
Bank at par. This stock was part of the issue authorized 

hr The Manufacturers National Bank as hereinbefore set 

» 

forth, to increase its capitalization from 8200,000 to $300,- 

000. 

(I') Petitioner is advised by his counsel, believes and 
therefore avers that petitioner's proper “basis" for the 
determination of his .grain or loss in respect of this liqui¬ 
dating dividend of $18,000 received in the year 1922 is, 
under Section 202 of the Revenue Act of 1921, as follows: 

200 shares held March 1. 1913. at $185 $37,000 00 

50 “ received by gift from wife on Au¬ 

gust 11,* 1919, at $180 
subscribed for at par, March 30, 

1921 . 


4 » 


9,000 00 
12,500 00 


$58,500 00 
2,700 00 


375 

Deduct 15 shares given Lewis S. Reed on May 
25, 1921, and December 24, 1921. at $180 

March 1, 1913, value and cost of 360 
shares held at date of consolidation— 
the taxpayer's basis under section 202 $55,800 00 
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32 (/) Petitioner is further so advised,! believes and 

therefore avers that $55,800 is the sumj which under 
Section 202 (e) of the Revenue Act of 1021 petitioner was 
entitled to receive hack, without liability for fax, in money 
or other property having a readily realizable market value 
other than the shares of stock of The Oitizenjs and Manu¬ 
facturers National Bank which petitioner received pursu¬ 
ant to the reorganization as hereinbefore set forth. 

(w) Subsequent to the year 1022 the trustees acting for 
The Manufacturers National Bank continued! to liquidate 
the excess assets turned over bv The Manufacturers Na- 
tional Bank on consolidation with The Citizens National 
Bank and thereafter paid several further liquidating divi¬ 
dends to the stockholders of The Manufacturers National 
Bank. Such payments were as follows: 

In the year 1023, a liquidating dividend of 1(|) per cent or 
$10 per share: 

In the year 1025, a liquidating dividend of 4 per cent or 
$4 per share; 

And in the year 1026, a final payment of 2! per cent or 
$2 per share. 

(a) Petitioner's share of the second liquidating dividend 
of 10/C received in the year 1023, was $3,600. j 

(r) Petitioner is advised by his counsel, Relieves and 
therefore avers that inasmuch as the total of the liquidating 
dividend received in the year 1022 of $18,000 and of the 
liquidating dividend of $3,600 received in the year 1023 
was less than petitioner’s basis for gain orj loss under 
Section 202 of the Revenue Act of 1021 as hereinabove com¬ 
puted, petitioner should include no sum in his; net income 
for the year 1025 in respect of such second liquidating divi¬ 
dend. 

VI. 

i 

The petitioner prays for relief from the deficiency as¬ 
serted by the respondent in the following and {each of the 
following particulars: 

55 (a) That the payment to petitioner jn the year 

1023 of $3,600 by the trustees of The Manufacturers 
National Bank of Waterburv, Connecticut, beheld to be not 
an ordinary dividend. 

(b) That the payment to petitioner in the y^ar 1923 of 
$3,600 by the trustees of The Manufacturers National Bank 
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of Waterbary, Connecticut, be held to be a liquidating divi¬ 
dend. 

(r) That the petitioner derived no taxable income from 
the receipt of said payment of $.‘>,<>00 in the year 10*23 since 
the aggregate of sacli sum and the liquidating sum of $18,- 
000, received by petitioner on November IS, 1022. was loss 
than petitioner's basis for gain or loss as provided by Sec¬ 
tion 202 (e) of the Revenue Act of 1921. 

Wherefore your petitioner prays that this Honorable 
Board bold that such part of the alleged deficiency of 
$901.07. due to the inclusion in petitioner's income of the 
sum of $*>.<>00, is not due by petitioner. 

WILLIAM E. FULTON. 
WILLIAM E. FULTON. 
loO Hillside Avenue, Waterburv, Conn. 

State of Connecticut. 

U nun III of A t'tr 11 (J frit, ss : 

William E. Fulton, being first duly sworn, deposes and 
says: lie has read the foregoing petition by him subscribed, 
and that the matters and things therein stated are true to 
the best of his knowledge and belief. 

WILLIAM E. FULTON. 

Subscribed and sworn to before me this 10 day of August, 
1920. 

I seal. 1 ROBERT II. LEACH, 

Xof art/ Public. 

BARRY MOHUN. 

Transportation Building, Washington, I>. U., 

(’oin/scl. 


:h 


Exhibit “ A". 


Treasury Hepartment, Washington. 

July 28, 1920. 

IT :FA :1-00D. 

RM II : 104. 


Mr. William E. Fulton, 

150 Hillside Avenue, 

Waterbury, (’onnectieut. 

Sir : 


The determination of vour income tax liability for the 

• • 

taxable vear 1923i as set forth in office letter dated June 
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22, 1926, disclosed a deficiency in tax amounting to $901.67. 
The adjustments made are shown in detail in the attached 
statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 davs from the 

7 • | * 

date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must he addressed to the United States sBoard of Tax 
Appeals, Karle Building, Washington, D. C.j and must be 
mailed in time to reach the Board within the 60 day period, 
not counting Sundae as the sixtieth day. 

Where a taxpayer lias been given an opportunity to file 
a petition with 1 ho United States Board of|Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition lias been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from tin* Uollector of Internal Revenue. Xo claim for abate¬ 
ment can bo entertained. 

i 

If you acquiesce in this determination and jdo not desire 
to file a petition with the United States Boarjl of Tax Ap¬ 
peals, you are requested to execute a waiver jof your right 
to file a petition with tin* United States I joard of Tax 
Appeals on the inclosed Form A, and forward it to the 
(Vimmissionor of Internal Revenue, j Washington, 
l>. u., for iho attention of IT :PA :I-6(j)J)-RMH :104. 
In the event that you acquiesce in a phrt of the de¬ 
termination, the waiver should be executed wijth respect to 
the items to which you agree. 

Respectfullv, 

D. H. BjLAIR, 

Con\ missioner, 
Bv C. R. NASH, 
Assistant to th Commissioner . 


Inclosures: Statement, Form A. Form 88|2. 
36-44 Statement. 


JulV 28, 1926. 

4 7 


IT:PA:1-60D. 
RMH :104. 
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I n re M r. William 


K. Fulton, 150 Hillside Avenue, Water¬ 
bary, (’onnecticut. 


Year: 1025: Deficiencv in tax: $001.67. 


The report of the Internal Revenue Agent in Charge at 
Xew Haven, Connecticut, dated May 10, 1026, has been re¬ 
viewed and approved by this office. 

The protest tiled by you has been given due consideration 
in connection with the report. 

Payment of the tax should not be made until a bill is 

received from the Collector of Internal Revenue for vour 

* 

district and remittance should then be made to him. 


45 


Filed July 13, 1027. 

I'nited States Board of Tax Appeals. 
Docket No. 20646. 


William F. Fulton, Petitioner, 

v. 

Commissioner of Internal Revenue. Respontlriit . 

Petition. 


The above-named petitioner hereby petitions for a re¬ 
determination of the delieienev set forth bv the Commis- 

• * 

sioner of Internal Revenue in his notice of deficiency 
(IT:PA-2-601) I(iKi) dated June 27, 1027, and as a basis 
of his proceeding alleges as follows: 


I. 


Petitioner is an 
Avenue in the Citv 


individual and resides at 150 Hillside 
of Waterbary, State of Connecticut. 


II. 


The notice of deficiency (a copy of which is attached 
hereto, made a part hereof and designated Fxhibit “A") 
was mailed to the petitioner on or after June 27, 1027. 
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III. | 

I 

i 

The taxes in controversv are income taxes)for the calen- 
dar vear 1925 and are in the sum of £220.22. The deficiency 
arises solely because of the inclusion by respondent in peti¬ 
tioner's income for the year 1925 of £1,440.(|0 received by 
petitioner in that year as a third liquidating dividend from 
the Trustees of The Manufacturers National Bank of 
Waterburv, Connecticut. i 

• ■ i 

iv. ! 


The determination of tax contained iji the said de- 
4b liciency letter is based upon the following errors: 

1. Respondent erred in including in the met income of 

petitioner for tlie year 1925 as an ordinary dividend tax¬ 
able at the surtax rates prescribed by the Rejvenue Act of 
1924. the sum of £1,440.00 received bv petitioner in the vear 
1925 pursuant to 1 lie liquidation of The Manufacturers Na¬ 
tional Bank of Waterbary, Connecticut, which liquidation 
was one step in the consolidation of that bajnk with The 
Citizens National Bank of Waterburv, Connecjticut, on No¬ 
vember 11. 1922. under the name of The Citizens and Manu¬ 
facturers National Bank of Waterbary. j 

2. Respondent erred in holding that the suml of £1,440.00 

received by petitioner in the year 1925 from (the trustees 

of The Manufacturers National Bank constituted an ordi- 

narv dividend. | 

* 

2. Respondent erred in failing to hold that! the sum of 
£1,440.00 received by petitioner in the year 19j25 from the 
trustees of The Manufacturers National Bank constituted 
a liqnidat ing dividend. 

4. Respondent erred in failing to hold that petitioner 
sustained no gain from tin* receipt by him in th|e year 1925 
of the sum of £1,440.00 from The Manufaeturcjrs National 
Bank since the total of such sum and the sum of £18,000.00, 
also received as a liquidating dividend from Tlile Manufac¬ 
turers National Bank on November IS, 1922, and the fur¬ 
ther sum of £.*>,(»(>0.00, received as a liquidating dividend 
from The Manufacturers National Bank in the! vear 1922, 
was less than petitioner's basis for gain or loss '(determined 
under section 202(c) of the Revenue Act of 192,1. 
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V. 


The facts upon which petitioner relies as sustaining the 
above assignment > of error a re as follows: 

(a) The sum of $ 1 , 440.00 ret'erre<l to in the above assign¬ 
ments of error wa> received by petitioner in the year 192o 
in connection with the following described transaction. 

(b) Petitioner had for many years prior to 1922 been 
a stockholder in The Manufacturers National Bank ot 
Waterbary, (’onnectimt, a corporation duly organized and 
doing business under the National Banking Act ot the 
United States, and amendments thereof. The directors ot 
said Bank and those of 'The Citizens National Bank, also 
of Waterbary. ( humect imt, and organized and operating 
under the same federal acts, pursuant to authority duly 

vested in them, developed a plan in January, 1921, 
47 for the purpose of consolidating the two aforesaid 
banks pursuant to the provisions of an Act of (’on- 
gross entitled “An Act to provide tor tin* t onsolidatiou ot 
National Banking Associations**, approved November <, 
Ibis. (4i) Slat. ItM.'B. ’! he plan of oon>olidation was duly 
submitted to the Comptroller of the Currency as required 
by said Act of November 7. 191S. As hereinafter shown, 
certain neces>ar\ change.- were made in -aid plan. I he 
original agreement of consolidation wa- rescinded and the 
final coii-'olidation of -aid bank> was made in accordance 
with directions i-simd by tin* (\>mpt roller of tin* Currency 
and as embodied in an “Amended agreement of consolida¬ 
tion** and hereinafter referred to. 

( c) The plan of consolidation as aforesaid which was 
subsequently abandoned required the contribution by each 
of the two consolidating banks of assets of a fair value ot 
$7)00.000. making a total of Sl.ooo.ooo. to 'The Citizens and 
Manufacturers National Bank, which would thereupon 
issue stock of a oar value of sboiyoon to tin* stockholders ot 
the consolidating banks in proportion to their respective 
holdings therein, 'finis 'flu* Citizens and Manufacturers 
National Bank would be possessed ot a capital ot $600,000 
and of a surplus of $400,000. Cndei the plan it became 
necessary for 'The Manufacturers National Bank to in¬ 
crease its outstanding capital stock from $200,000 to $300,- 
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000, which was done din - in;- the month of March. 1921. All 
subscriptions were fully paid on or before t;jie 28th day of 
said month. Each stockholder, including petitioner, then 
suliscribod and paid for one share at par, yiz., $100, for 
each two shares held by him. While the consolidation was 
pending examini*rs from the oflice of the (Mmptroller of the 

Uurrencv visited each of the two consolidatim*’ banks and 

• 1 * 

made an examination of the valuations played upon the 
assets which it was proposed to pay in to thejcontemplated 
The Citizens and Manufacturers National [Bank for its 
stock. ( Vrtain'ohje«*tions weie raised by th<j*se examiners 
to some of the assets proposed to be turned over. 
48 Asa result of the aforesaid examinatio i and instruc¬ 
tions from the Comptroller of the jCurrency an 
amended agreement of consolidation was entered into be¬ 
tween the two consolidating banks, bearing' jrlate tin 1 28th 
day of August. 1922, a true copy of whiclij is appended 
hereto, made a part hereof and designated Exhibit “B", 
which was ratitied and approved by ihe respective stock¬ 
holders of such banks on tin* 1st day of September, 1922. 
Under the aforesaid amended agreement of consolidation 
the proposed capital and surplus of the new bank was re¬ 
duced from $1,000,0(10 to $800,000. to be represented by 
$600,000 capital slock and $2oo.Oi'.i) surplus, each bank be- 
in,obligated to contribute $joo,000 in net pssets to the 
capital and surplus oi' the consolidated bank, i The balance 
ot the assets remainimr in the hands of eaelji of the con- 
solidatin.tr banks was under said agreement turned o\'er to 
trustees for the respective consolidatin.tr banljts, who were 
different individuals in the case of each of sn<j*h banks, for 
the following purposes, to-wit : Eacli set of trustees to hold 
the sum of $12.’),000 in cash or securities or! property of 
equal value for a period of two years from jthe effective 
date of said agreement, from which fund to pay the con¬ 
solidated bank any loss suffered in resped of apy asset con¬ 
tributed by ihe bank in resped of which such trustees were 
acting. Upon the expiration of said period <j>f two years 
the trustees of the two consolidat in,u - banks were required 
to pay any balance* of the trust funds of $12b!,()()() remain- 
ini’: in their hands to the consolidated bank with the proviso 
that the amount so paid in by each of the trustees should 
be equal. 
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{'/) 1’nder tlit* tonus of tlm third j>aragraph of the afore¬ 
said amended agreement of consolidation bearing date the 
2Sth day of August. 1922. petitioner as shareholder in r Tho 
Manufacturers National Bank, was entitled to receive from 
the trustees acting for said hank at such time or times as 
said trustees might determine, petitioner’* pro rata share 
of all assets in excess of the s 12b.(M)() tunied over to said 
trustees as aforesaid. Petitioner was likewise en- 
49 titled to receive after the expiration of two years 
his distributive share of any balance of said trust 
fund of s 12b,<M)() which was not repaired by tin* aforesaid 
amended agreement of consolidation to be paid in by said 
trustees to 'The t’itizeus and Manufacturers National Bank. 

( r ) It was the desire of the officials of both consolidat¬ 
ing banks that the consolidated bank should begin busi¬ 
ness in a new building to be erected for the purpose. Ac¬ 
cordingly the consent of the Comptroller of the Currency 
was obtained to the postponement of the effective date 
of consolidation until such building was ready for oc¬ 
cupancy. The building was ready in November. 1922. On 
the lltli day of that month the consolidation was effected 
and all necessarypaction of every kind and character was 
then taken to carry out the terms of the amended consoli¬ 
dation agreement.j The assets as stipulated in the total 
amount of $S(HU)(M) were on that day duly transferred to 
the new bank: tin* stock of the new bank wa* issued di¬ 
rect to the stockholders of the two consolidating banks 

V. 

as agreed, who thereupon surrendered their shares in the 
consolidating banks to the new bank (which stock was 
thereupon cancelled), and the excess funds of each bank 
above the $490,000 paid in by each to the new bank were 
by such consolidating batiks turned over to the respective 
trustees as required by the agreement. 

(/) On November lb, 1922, the trustees acting for The 
Manufacturers National Bank held their tirst meeting. At 
that meeting tin* trustees voted to declare a liquidating 
dividend of bn percentum. or $b0 a share, upon the capital 
stock of The Manufacturers National Bank, payable to all 
stockholders of record on November 11, 1922, and to be 
paid out of asset^ in their hands in excess of $125,000. 
The resolution declaring said liquidating dividend was in 
words and figures as follows: 


WILLIAM E. FULTON VS. COM MIL OF IXtJ KEV. 


Voted: that a liquidating dividend of lil'tjy (50%) per 
centum upon the capital stock of The Manufacturers Xa- 
tional Rank, be declared, payable to all stockl olders of The 
Manufacturers Xational Bank as of record on November 
11th, 1922, at 12 o'clock noon. j 

I 

I 

50 (rj) The aforesaid liquidating dividend was paid in 
cash on November 18, 1922. Petitioneii on said date 
received as his share $18,000. 

(h) Subsequent to the year 1922 tin* trusties acting for 
The Manufacturers Xational Bank continue^ to liquidate 
the excess assets turned over by 'Pin* Manufacturers Na¬ 
tional Bank on consolidation with The (’iti^ens Xational 
Bank and thereafter paid several further liquidating divid¬ 
ends to the stockholders of The Manufacturers Xational 
Bank. Such payments were as follows: 

Tn the year 1922, a liquidating dividend of jlO percent or 
$10 per share; 

Tn the year 1925, a liquidating dividend of 14 percent or 
$4 per share; 

And in the year 1920, a final payment of 2 percent or $2 
per share. 

(/) Petitioner's share of the second liquidating dividend 
of 10%, received in the year 1922. was $2,000. ! 

(j) Petitioner's share of tin* third liquidating dividend 
of 4% received in the year 1925 was $1,440. j 

(A*) On March 1, 1912. petitioner was tlie qwner of 200 
shares of capital stock of 'Pin* Manufacturers Xational 
Bank. The stock of that bank had a fair market price or 
value on such date of $185 per share. On August 11, 1919, 
petitioner acquired from his wife, Ida K. Fuliton, by gift, 
50 shares of the capital stock of The Manufacturers Na¬ 
tional Bank, which stock had a fair marked price or value at 
that date of $180 per share. 

(/) On May 25, 1921, petitioner gave to Lewis S. Reed 10 
shares of said stock and on December 24, 192}, petitioner 
gave to said Lewis S. Reed 5 shares of said I stock. The 
aforesaid stock had at the time of each of saidi gifts a fair 
market price or value of $1S0 per share. 

(///) On March 20, 1921, petitioner subscribed and paid 
for 125 shares of the stock of The Manufacturers Xational 
Bank at par. This stock was part of the issue authorized 
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bv TIu» Manufacturer.* National Bank as licrcinbe- 
51 fon* set forth, to increase its capitalization from 
$200,000 to $300,000. 

(>/) Petitioner is advised by his counsel, believes and 
therefore avers that petitioner*:* proper ‘‘basis'* for the 
determination of his gain or !o>s in respect <>f tin* liquidat¬ 
ing dividend of $1,440 received in the vear 1025 is, under 
Section 202 of tin* Revenue Act of 1021, as follows: 

200 shares held March 1, 1013, at $1S5 $37,000.00 

50 ** received by gift from wife on August 

11, 1010, at $ 1 SO . . 0,000.00 

125 “ subscribed for at par, March 30, 

- 1021 .. 12,500.00 

375 - 


$5S.500.00 

Deduct 15 shares given Lewis S. Reed on May 

25, 1021 and December 24. 1021. at $1S0 2,700.00 


March 1, 1013. value and cost of 300 
shares held at date of consolidation— 
the taxpayer's basis under section 202 $55,SOO.OO 

(o) Petitioner is further *o advised, believes and there¬ 
fore avers that $55,SOP is tin* sum which under Section 202 
((*) of tin* Revenue Act of 1021 petitioner was entitled to 
receive back, without liability for tax. in money or other 
property having a readily realizable market value other 
than the shares o ’ stock of The (’itizens and Manufacturers 
National Bank v hieli petitioner reeeived pursuant to tin* 
reorganization as ln*reinbefor(* set fc>rt 1 i. 

( n) Petitioner is advised by his counsel. believes and 
therefore avers that inasmuch as tin* total of the liquidating 
dividend received in tin* year 1022 of $1S,( )()().()(), the 
liquidating dividend received in tin* year 1023 of $3,600.00, 
and tin* liquidating dividend received in tin* year 102.) ot 
$1,440.00, was less than petitioner's basis for gain or loss 
under section 202 (e) ot the Revenue Act ot 1021. as here¬ 
inabove computed, petitioner should include no sum in his 
net income for the year 1025 in respect of such third 
liquidating dividend. 
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dicienev as- 


|ear 1925 of 
*s Xational 
lot an ordi- 

*ar 1925 of 
•s Xational 
1 i < 111 i cl a t ing 


year 1925 
it ing divid- 


VI. 

Petitioner prays for relief from the d 
oJ s(»rted by the respondent in tin* following and eaeli 
ot tlie following particulars; 

00 That tin* payment to petitioner in the v 
$1,440.00 by the trustees of The Manufacture 
Bank of Waterbary, Connect lent, be held to be 
nary dividend. 

(/>) That tin* payment to petitioner in the y 
$1,440.00 by the trustees ot The Manufacture 
Bank of Waterbary, Connecticut, be held to be a 
dividend. 

O') That tin* petitioner derived no taxable income from 
the receipt of said payment of $1,440.00 in tin 
since the aggregate of such sum and Ihe Inpiid; 
ends of $18,000.00 and $3,000.00. received by petitioner on 
Xovember 18, 1922, and during the year 1923, respectively, 
was less than petitioner s basis for g*ain or loss ;!is provided 
by section 202 (e) of the Revenue* Act of 1921.! 

Wherefore your petitioner prays that this ! Honorable 
Board hold that the alleged deficiency of $220.3:) is not due 
by petitioner. 

I 

Original Signed by BARRY MOIICX, 

BARRY MOTTUX, 

Transportation Ziuild/n //, W ashin pf on, />'. (\, 

('onnsef tor Ib't tf ioncr. 

sTATF. OF ( 5)X N ECTICUT, 

Countn of AY tr Harm, ss ; 

Waterbary, July! 8, 1927. 

| 

William K. Fulton, being first dulv sworn, deposes and 
says; he has read tin* foregoing pel it ion by him Subscribed, 
and that the matters and things therein stated dire true to 
the best of his knowledge and belief. 

WILLIAM K. FTLTOX. 

Subscribed and sworn to before me this 8th d;iv of Julv 
1927. 

[seal.] THOMAS F. AIOORE, 

Notary^ Public. 
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Exhibit “A.” 

Treasury Department. Washington. 
Office ot Commissioner of Internal Keveiiue. 


Jun. 27. 1927. 

IT :PA-2-60D. 

IGK. 

Mr. William E. Fulton, 

150 Hillside Avenue, 

Waterbary, Connectieut. 

Sir : 

The determination of your income tax liabilitv for the 
year 1925, as set |forth in office loiter dated .Turn* 3, 1927. 
disclosed a deficiency in tax amountinir to £220.32, as shown 
in tlie attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1920, you are allowed 00 days from tin* date 
of mailing of this letter within which to fib* a petition for 
the redetermination of this deficiency. Anv such petition 
must he addressed l<> the United States Board of Tax Ap¬ 
peals, Earle Buildinir. Washington. 1). (and must he 
mailed in time to reach tin* Board within tin* 00-dav period, 
not counting Sunday as tin* sixtieth day. 

Where a taxpayer has been jriven an opportunity to tile 
a petition with the United States Board of 'Tax Appeals 
and has not done so within tin* 00 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an (assessment in accordance with tin* final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are. requested to execute a waiver of your rii»Iit 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
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attention of IT :PA-2-60B-lGK. In the event's that you ac- 

* 

quiesce in a part of the determination, the waiver should be 
executed with respect to the items to which Vou agree. 
Respectfully, j 

D. H. BLAIR, 

Commissioner, 
By C. R. XAiSII, 
Assistant to the ('on^wissiouer. 
Inclosures: Statement Form A. Form 882.| 
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Statement. 


Junj. 27, 1927. 


IT :PA :2-60D. 
IGK. 


In re Mr. William E. Fulton, 150 Hillside Avenue, Water- 

burv, Connecticut. 

| 

Year: 1925; Deficiency in tax: $220.(12. 

The report of the Internal Revenue Agent! in Charge, 
dated March 29, 1927, transmitted to this office bv tin* In- 
ternal Revenue Agent in Charge at Xew ITaxjen, Connec¬ 
ticut, under date of April 27, 1927, has been reviewed and 
approved by this office. 

Relative to your protest against subjecting tjhe so-called 
liquidating dividends to surtax, you are informed that the 
examining officer has been sustained in increasing taxable 
dividends by the amount of $1,440.00. 

The statements in your letter of June 4, 1927. in regard 

to certain distributions made bv the Manufacturers Xa- 

« 

tional Bank of Waterbury, Connecticut, have* lj>een consid¬ 
ered. However, since no additional evidence >vas submit¬ 
ted, the original adjustment has been sustained. 

Payment of the tax should not be made until ja bill is re¬ 
ceived from the Collector of Internal Revenue for your dis¬ 
trict, and remittance should then be made to hinji. 


* 


3—4997a 
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63 Filed May *29, 1926, 1’nited States Board of Tax 

Appeals. 

United States Board of 'fax Appeals. 

Docket No. 14260. 

William K. Fulton. Waterbary, Conn.. Petitioner, 

r. 

Commissioner of Internal Revenue. Respondent. 


A nsu'rr. 


The Commissioner of Internal Revenue, hv his attornev, 

• % 

A. W. Gregg, General Counsel. Bureau of Internal Revenue, 
for answer to tin* pet it ion of the above-named taxpayer, 
admits and denies as follows: 


(1) Admits the allegations contained in paragraph I of 
the petition. 

(2) Admits the allegations contained in paragraph 11 
of the petition. 

(3) Admits the allegations contained in paragraph Ill 
of the petition: except that In* denies that the $1S,000 re¬ 
ceived by the petitioner on or about November IS. 1922, 
was a liquidating dividend from tin* trustees of the Manu¬ 
facturers National Bank of Waterbury, Conn. 

(4) Denies that he committed any of the errors alleged 
in paragraph IV of the petition. 

(5) (u) Deniesithe allegations contained in subparagraph 

(a) of paragraph V. 

(b) Admits the allegations contained in sub-paragraph 

(b) of paragraph V: except that he denies that the trans¬ 

action therein referred to was a consolidation. 

64 (c) Denies that the allegations contained in sub- 

paragraph (r) of paragraph V which purport to 
set out the requirements of the so-called plan of consolida¬ 
tion which was subsequently abandoned are material to 
the issue and further denies that the abandoned plan is 
therein correctly set out. Admits that the Manufacturers 
National Bank during March, 1921, increased its capital 
stock from $200,000 to $300,000; but denies that such in- 
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crease in capital stock was due to or is pertinent to the 
so-called consolidation in question. Adrjiits that an 
amended agreement designated as an agreement ol‘ con¬ 
solidation was entered into under date of Aijigust 28, 1922, 
and that Exhibit ‘*B” is a true copy of jthe aforesaid 
amended agreement: but denies tin* remaining allegations 
contained in subparagraph (c) of paragraph|V. 

(d) Admits the allegations contained in subparagraph 

(d) of paragraph V. i 

(e) Admits the allegations contained in subparagraph 
(c) of paragraph V: except that he denies that the excess 
funds of each bank above the $400,000 paid injby each were 
turned over to the trustees for the stockholders after and 
not prior to the so-called consolidation. 

(/) Denies the allegations contained in subparagraph 
(/) of paragraph V. I 

(g) Admits that the petitioner on or a bold November 
18, 1922, received from the trustees $1S,000|; but denies 
that such sum represented a liquidating dividend. 

(h) Admits the allegations of subparagraph' (//) of para¬ 

graph V; except that he denies that the fair ljnarket value 
of the stock of the Manufacturers National B;pik was $185 
per share on March 1, 1913, and $180 per share on Au¬ 
gust 11, 1919. j 

65 (/') Denies the allegations contained jin subpara¬ 
graph (/) of paragraph V. i 

(j) Admits the allegations contained in subparagraph 

(j) of paragraph V. | 

(k) Denies the allegations contained in siibparagraph 

(A ) of paragraph V. j 

(l) Denies the allegations contained in subpajragraph (/) 

of paragraph V. j 

i 

(6) Denies, generally and specifically, each aijid every al 7 
legation in the taxpayer’s petition contained jnot herein¬ 
before admitted, qualified or denied. j 

Wherefore it is prayed that the taxpayer’sj appeal be 
denied. ! 

A. W. GREGG, 

l 7 

General Counsel, Bureau of Infernal ffevenue. 

Of Counsel: j 

M. N. FISHER, j 

Special Attorney, Bureau of Internal Revenue . 
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Now, July 1, 1929, the foregoing answer certified from 
the record as a true copy. 

[Seal r. S. Board of 'Tax Appeals.) 

B. D. GAMBLE, 

( 'lerl: ( . .S’. Board <>J Tar A/>/>raIs. 


66 Filed Oct. 14. 1926, l . S. Board of Pax Appeals. 
I nited States Board of Tax Appeals. 


Docket 19401. 


William E. Fulton. Waterbary, (’onneetieut. Petitioner, 

rs. 

Commissioner of Intern\l Revenue. Respondent. 


A its in-r. 


The Commissioner of Internal Revenue, hy his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 


(1) Admits the allegations contained in paragraph 1 of 
the petition. 

(2) Admits the allegations contained in paragraph II 
of the petition. 

(3) Admits the allegations contained in Paragraph III 
of the petition: except that lie denies that the dividend 
in question was a liquidating dividend. 

(4) Denies that he committed tin* errors alleged in para¬ 
graph IV of the petition. 

(5) (a) Denies the allegations contained in subpara¬ 
graph (a) of paragraph V. 

(h) Admits the allegations contained in subparagraph 
( h ) of paragraph V: except that he denies that the trans¬ 
action therein referred to was a consolidation. 

(c) Denies that the allegations contained in subpara¬ 
graph ( c ) of paragraph V which purports to set out the 
requirements of the so-called plan of consolidation which 
was subsequently abandoned are material to the issue and 
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further denies that the abandoned plqn is therein 
67 correctly set out. Admits that the Mjanufacturers 
National Bank during March, 1921, Increased its 
capital stock from $200,000 to $300,000: bufj denies that 
such increase in capital stock was due to or j pertinent to 
the so-called consolidation in question. Admits that an 
amended agreement designated as an agreeihent of con¬ 
solidation was entered into under date of August 28, 1922, 
and that the Kxhibit “B" attached to the petition is a 
true copy of tin 1 aforesaid amended agreement. Denies 
the remaining allegations contained in subpa|ra.graph (c) 
of paragraph V. 

('/) Admits the allegations contained in subparagraph 
{<1) of Paragraph V. 

(c) Admits tin* allegations contained in subparagraph 
(e) of paragraph V: except that he denies tlujt the excess 
assets of each bank above $400,000 paid in to the new bank 
were turned over to the trustees for the stockholders after 
and not prior to the so-called consolidation, j 

(/) Denies the allegations contained in subparagraph 
(/) of paragraph V. | 

(V/) Admits that on or about November 1$, 1922, the 
petitioner received $18,000 but denies that suclij sum repre¬ 
sented a liquidating dividend. 

(//) Admits the allegations contained in subparagraph 
(//) of paragraph V: except that he denies that the fair 
market value of the stock held on March 1, 1913, was $185 
per share and that the fair market value of tljie stock ac¬ 
quired by gift on August 11, 1929 was $180 perjshare. 

(/) Denies the allegations contained in subparagraph (/) 
of Paragraph V. 

(./) Admits the allegations contained in subparagraph 
(./) of Paragraph V. 

OS (/,*) Denies the allegations contained i|n subpara¬ 

graph (/>■) of paragraph V. 

(/) Denies the allegations contained in subparagraph (l) 
of paragraph V. j 

(/>/) Admits the allegations contained in subparagraph 
(hi) of paragraph V; except that he denies thht the divi¬ 
dends therein mentioned were liquidating dividends. 

(//) Admits that the petitioner's share of the Second divi¬ 
dend of 10/r was $3,600; but otherwise denies |the allega¬ 
tions contained in subparagraph ( n ) of paragraph V. 
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Xow, Julv 1, 1929, the foregoing answer certified from 
the record as a true copy. 

[Seal l\ S. Board of 'fax Appeals.) 

B. I), GAMBLE, 

Clerk N. Hoard <,f Tar Appeals. 


66 Filed Oct. 14, 11)26. F. S. Board of 'fax Appeals. 

United States Board of fax Appeals. 

Docket 19401. 

William F. Fulton. Waterbary, Connecticut, Petitioner, 

vs. 

Commissioner of Internal Revenue. Respondent. 

A nsirer. 

The Commissioner of Internal Revenue, hy his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to tin* petition of tlu* above-named tax¬ 
payer, admits and denies as follows: 

(1) Admits theiallegations contained in paragraph 1 of 
the petition. 

(2) Admits the allegations contained in paragraph II 
of the petition. 

(3) Admits the allegations contained in Bara graph III 
of the petition; except that lie denies that the dividend 
in question was a liquidating dividend. 

(4) Denies that he committed tin* errors alleged in para¬ 
graph IV of the petition. 

(5) (u) Denies the allegations contained in subpara¬ 
graph (a) of paragraph V. 

( b ) Admits the allegations contained in subparagraph 
( b ) of paragraph V: except that he denies that the trans¬ 
action therein referred to was a consolidation. 

(c) Denies that the allegations contained in subpara¬ 
graph (c) of paragraph V which purports to set out the 
requirements of the so-called plan of consolidation which 
was subsequently abandoned are material to the issue and 
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further denies that the abandoned plan is therein 

67 eorreetlv set out. Admits that the Manufacturers 
National Bank during March, 1921, ijncreased its 

capital stock from $200,000 to $300,000; butj denies that 
such increase in capital stock was due to or |pertinent to 
the so-called consolidation in question. Admits that an 
amended agreement designated as an agreement of con¬ 
solidation was entered into under date of Augiust 28, 1922, 
and that the Exhibit “B" attached to the petition is a 
true copy of the aforesaid amended agreement. Denies 
the remaining allegations contained in subpalragraph (c) 
of paragraph V. j 

('/) Admits the allegations contained in subparagraph 
(fl) of Paragraph Y. 

(o) Admits the allegations contained in subparagraph 
(r) of paragraph V; except that he denies thajt the excess 
assets of each bank above $400,000 paid in to the new bank 
were turned over to the trustees for the stockholders after 
and not prior to the so-called consolidation, j 

(/) Denies the allegations contained in subparagraph 
(/) of paragraph V. j 

(ft) Admits that on or about November 1$, 1922, the 
petitioner received $18,000 but denies that such j sum repre¬ 
sented a liquidating dividend. j 

(//) Admits the allegations contained in subparagraph 
(//) of paragraph V: except that Ik* denies that the fair 
market value of the stock held on March 1, 1913, was $185 
per share and that the fair market value of tljie stock ac¬ 
quired by gift on August 11, 1929 was $180 perjshare. 

ii) Denies tin* allegations contained in subparagraph (/) 
of Paragraph Y. 

(./) Admits tin* allegations contained in subparagraph 
(./) of Paragraph Y. 

68 (/,*) Denies the allegations contained ijn subpara¬ 
graph (/,*) of paragraph Y. j 

(/) Denies tin* allegations contained in subparagraph (/) 
of paragraph Y. 

(/>/) Admits tin* allegations contained in subparagraph 
(>//) of paragraph Y: except that he denies that the divi¬ 
dends therein mentioned were liquidating dividends. 

(//) Admits that the petitioner's share of the Second divi¬ 
dend of 10/7 was $3,600; but otherwise denies jthe allega¬ 
tions contained in subparagraph (n) of paragraph V. 
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(o) Denies the allegations contained in subparagraph 
(o) of paragraph V. 

(6) Denies, generally and specifically, each and every 
allegation in the ^taxpayer's petition contained not herein¬ 
before admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) A. W. GREGG, 

(leveral Counsel, Bureau of Infernal Heroine. 


Of (’ounsel : 

M. X. FISHER, 

Special Attorney. 

Xow, July 1, 1929, the foregoing Answer certified from 
the record as a true copy. 

[Seal F. S. Hoard of Tax Appeals. 1 

[seal.] B. D. GAMBLE, 

Clerk C. S. Board of Tar Appeals. 

69 Filed Aug. 2d, 1927, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 29646. 


William E. Fulton. Petitioner, 


v. 

(Commissioner of Internal Revenue, Respondent. 

A nsicer. 

r fhe Uonnnissioner of Internal Revenue, by his attorney, 
A. W. Gregg. General Uounsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer, 
admits and denies as follows: 

L and 11. Admitp the allegations contained in paragraphs 
1 and II. 

ILL Admits the allegations contained in paragraph III, 
except he denies that the $1,440 received by petitioner dur- 
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ing 1925 was a liquidating dividend from thq trustees of 
the Manufacturers National Bank of Waterbhry, Conn. 

TV. Denies that any error has been committed in the 
determination of the deficienev. 

V. (a). Denies the allegations contained ir[ subdivision 

(a). | 

(/>). Admits the allegations contained in subdivision (&), 
except that the transaction therein referred to was a con¬ 
solidation, which he denies. 

(r). Denies that the allegations contained iq subdivision 
( r) of paragraph V, which purport to set out |the require¬ 
ments of the so-called plan of consolidation! which was 
suhseipiently abandoned, are material to thj> issue and 
further denies that the abandoned plan is therein correctly 
set out. Admits that the Manufacturers National Bank 
during March, 1921, increased its capital stoekj from $200,- 
000 to $300,000, but denies that such! increase in 
70 capital stock was due to or is pertinenjt to the so- 
called consolidation in question. Admits that an 
amended agreement designated as an agreement of consoli- 
dation was entered into under date of August 28, 1922, 
and that Exhibit “B‘ J is a true copy of th 
amended agreement, but denies the remaining 
contained in subdivision (c) of paragraph V. 

('/). Admits the allegations contained in subdivision (d). 

(r). Admits the allegations contained in subdivision (e), 
except that he denies that the excess funds of each bank 
above the $400,000 paid in by each, were turned over to the 
trustees for the stockholders after and not prior to the so- 
called consolidation 

(/). Denies the allegations contained in subdivision (/). 

(fj). Admits that the petitioner on or about) November 
is, 1922, received from the trustees $18,000, but jdenies that 
such sum represented a liquidating dividend. 

(//). For lack of sufficient information to form a belief 
denies the allegations contained in subdivision ( li ), and 
specifically denies that the payments to stockholders re¬ 
ferred to therein were liquidating dividends. ! 

(/). Admits that petitioner’s share of the second divi¬ 
dend of 10 c /r received in the year 1923 was $3,600, but de¬ 
nies that it was a liquidating dividend. 

(./)• Admits that petitioner’s share of the third dividend 
of 4% received in 1925 was $1,440, but denies that it was 
a liquidating dividend. 


e aforesaid 
allegations 
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(k). Admits the allegations of subdivision (fr), ex- 
71 eept that lie denies that the fair market value of 
the stock of the Manufacturers' National Bank was 
$185 per share on March 1, 1913, and $180 per share on 
August 11, 1919. 

(/). Denies tie* allegations contained in subdivision (/). 

(///). Admits thy allegations contained in subdivision (»?). 

(w). Denies the allegations contained in subdivision (»). 

(o). Denies the allegations contained in subdivision (o). 

(//). Denies the .allegations contained in subdivision (/?), 
and specifically denies that tin* amounts mentioned in sub¬ 
division (/>) of paragraph V were liquidating dividends. 

Denies generally and specifically each and every allega¬ 
tion in taxpayer's, petition contained not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore, having fully answered the question of the 
above-named taxpayer, the respondent prays that his ap¬ 
peal be denied. 

A. W. GREGG, 

(leueral ('ou)isel. Bureau of Internal Revenue. 


()f ('ounsel: 

HENRY RAVEN EL, 

HUGH BREWSTER, 

S/tecial Atfnrueifs. Bureau of Internal Revenue . 

Now, July 1, 192!), the foregoing answer certified from 
the record as a true copy. 

[Seal 1'. S. Board of Tax Appeals.! 

B. D. GAMBLE, 

i Clerk C. S. Board of Tax Appeals. 
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72 Filed Sept. 14, 1928. 

United States Board of 'Tax Appeals. 

j 

Docket Xos. 14-260, 19401. 29646, 1558ol. 19884. 
William E. Fulton, William Shirley Fulto^, Petitioners, 


Commissioner of Internal Revence, Respondent. 

| 

Stipulation of Facts. j 

(Filed with U. S. Board of Tax Appeals September 14, 


It is hereby stipulated by and between counsel for peti¬ 
tioners and counsel for respondent that the 1 facts in the 
above-entitled appeals are as follows: 


i 

Petitioners had for many years prior to 1922 been stock¬ 
holders in tin* Manufacturers National Bank of Water¬ 
bary, Connecticut, a corporation duly organized and doing 
business under the National Banking Act of the United 
States and amendments t hereof. Farlv in 1921 the directors 
of said Bank and those of the Citizens National Bank, also 
of Waterbary. Connecticut, entered into an agreement for 
the purpose of consolidating the two banks jpursuant to 
the provisions of an Act of Congress entitled j‘‘An Act to 
Provide for the (’onsolidation of National Backing Asso¬ 
ciations, “ approved November 7, 1918, (40 jStat. 1043), 
as per copy of said agreement incorporated in la resolution 
of the shareholders of the Manufacturers National Bank 
dated May 19, 1921. attached hereto and made aipart hereof 
as Exhibit A. 'The plan of consolidation wak duly sub¬ 
mitted to the Comptroller of the Currency as required by 
said Act of November 7, 1918. This agreement! of consoli¬ 
dation was never consummated, but was rescinded, and a 

consolidation of said banks finallv effected bv the 

•- * 

73 “Agreement of Consolidation,” a copy of which is 
hereto attached as Exhibit B. 
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II. 

P>\- the plan i Exhibit A) it was provided that the Manu¬ 
facturers National Bank should increase its outstanding 
capital stock from $ 200 , 000.00 to $:>o(),OOO.00. This increase 
was eti <*cted during- tin* month ot March, 19—1. All sub¬ 
scriptions were ftill'y paid on or Indore the 28th day ot 
said month. Kadi >tockholdor, including the petitioners, 
then subscribed and paid tor one share* at par, viz., $100.00, 
for each two >hares ln*ld by him. 


The* “ Agreement of (Mimolielation,** hereinbefore re¬ 
ferred to as Exhibit B. was e*nte*re*el into between the two 
console lat ing banks under date* ot the* 28th ot August, 192-, 
ami was ratified and appn>ve*el by the respective stock¬ 
holders ot said banks on the* tirst d«i\ <>t September, 19——. 

IV. 

The eon>olidation 1 was actually and duly etTected on the 
11th day of November. 19*2*2. On November 10, 1922, the 
Manufae-tntvrs National Bank of Watorburv had tele- 
<_*• rapiie*e 1 tin* ofhre* <•! tlie t omptrolh*r ot the* t uriencx as 
follows: 

* * \\'e* respe*e*t fully rcpiest your approval of the merger 
of tin* ritize*tis National Bank ami this institution at 
twe*lve noon, tomorre)w. 

•* M A NT FA< TCRKKS NATIONAL BANK." 

On No\ e*inl»e*r 11. 092*2. tin* Compt roller of the Currency 
issued a e*e*rtOrnate approving saiel consolidation tinelei the 
Act. (Act of Congress, Xe>veinber 7, 1918, 40 Stat. 104.1), 
in acce)relane*e* with the* re*<pu*sr contained in the abo\e 
(jiioteel telegram. 

74 On Ne>ve*mber 11. 1‘9*2*2. the* consolidated bank, 

known as the* ( ilize*us ami Manutactui ei s National 
Bank e>f Waterbury. was furnisheel with assets in the to¬ 
tal amount of $800,000.00, by the* eeuisolidating banks in 
equal portions, ami the* e*xe*e>< funds of each consolidat¬ 
ing bank above* tin* $ 400 , 000.00 furnished by each to the 
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j 

consolidated bank were by sncli consolidating! banks turned 
over to the respective trustees as required jby the agree¬ 
ment. The stock of the consolidated bank was on Novem¬ 
ber 13, 11)22, issued direct to the stockholders of the two 
consolidating banks, who thereupon surrendered to the con¬ 
solidated bank llieir shares in the consolidating banks 
(which stock was then cancelled). 


On September 30, 1922, the Board of Directors of the 
Manufacturers National Bank appointed thrqe trustees on 
behalf of said bank pursuant to the ‘‘Agreement of Con¬ 
solidation *' (Exhibit P>) by resolution in words and figures 
as follows: 

I 

‘•Whereas it is provided under tin* terms <|)f Paragraph 
Throe of the Agreement of (Tnsolidation bot\jvoen the Citi¬ 
zens National Bank and this banking association, that such 
of the assets of this association as it shall njof carry into 
the consolidated association, or shall not be! necessary to 
make up its contribution to the capital and surplus, of said 
consolidated association, shall be transfern dj by it, before 
the effective dat.e of consolidation, to a trustee or trustees 
for the ultimate benefit of the shareholders of this associa¬ 
tion, under the terms and conditions more filillv set forth 
in said Agreement of Consolidation, the terms of which are 
hereby referred to and made a part hereof, now therefore, 
be it | 

“Voted: That Lewis S. Reed, Benjamin L. Coe and 
Francis T. Reeves, be and they hereby are appointed trus¬ 
tees to take over all of the assets of this association which 
shall not be carried into the consolidation with!Tin* t htizens 
National Bank, and to administer said assets ijn accordance 
with tin* provisions of all statutes of tin* CniUjd States and 
this Stale, and in accordance with tin* provisions of the 
Agreement of Consolidation between the Citizens National 
Bank and this banking association, and said11 rustecs are 
further ant horized to organize as a board of j trustees, se¬ 
lecting their own presiding officer and secretary, and de- 
tine their respective duties, and to take ;jll such other 
75 action in the premises as may be reasonably neces¬ 
sary or incidental to the proper administration of 
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I heir duties as trustees under tiie law and under said agree¬ 
ment :** 

There was no instrument separate from the “Agreement 
of Consolidation ( Exhibit B) hy whieli the excess assets 
of the Manufacturers National Bank were specifically trans¬ 
ferred t o said t rust oes. 

On November 15, 1922. the said three trustees held their 
first meeting. At that meeting the said trustees passed a 
resolution in words and figures as follows: 

Voted: That a liquidating dividend of fifty (50 70 per 
centum upon the capital stock of the Manufacturers Na¬ 
tional Bank he declared, payable to all stockholders of The 
Manufacturers National Bank as of record on November 
11, 1922. at 1*2 o'clock noon. 

The aforesaid distribution was made in cash on Novem¬ 

ber IS, 1022. 

VI. 

Subsequently further distributions of the same character 
were* made from the same fund by the trustees of The 
Manufacturers National Bank in tin* following vears and 

i * 

in the percentages shown: In the year 1923, 1 D f /r ; in the 
year 1925, 4N . and .in the vear 1920, a final distribution 
of 2%. 

VII. 

<>n the 20th day of February. 192b, the trustees of the 
Manufacturers National Bank and of the Citizens National 
Bank, respectively, turned over to the consolidated bank 
tin* balance remaining in the two funds of $125,000.00 each, 
held by them under the terms of the aforesaid agreement 
of consolidation, in accordance with the provisions of said 
agreement for an equal contribution from the two con¬ 
solidating banks. The amount so turned over by each of 
the trustees was $121,222.93. 

70 VIII. 

On March 1. 1913. petitioner. William E. Fulton, was 
the owner of 200 shares of capital stock of the Manufac¬ 
turers National Bank of Waterbury. Said stock had cost 
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him $27,185.00. On said dale petitioner, William Shirley 
Fulton, was the owner of 70 slum's of the capital stock of 
the Manufacturers National Bank of Waujrhury. Said 
stock had cost him $12,500.00. The stock of tjhal bank had 
a fair market price or value on March 1, 1915, of $185.00 
per share. ! 

IX. ! 

On August 11, 1910, petitioner, William V\. Fulton, ac¬ 
quired from his wife, Ida F. Fulton, by gift,| 50 shares of 
the capital stock of the Manufacturers Xajtional Bank, 
which stock had a fair price or value on thatjdate $180.00 
per share. On March 50, 1921, petitioners subscribed and 
paid for additional stock of tin* Mannfactuijcrs National 
Bank at par as follows: William F. Fulton,! 125 shares: 
Win. Shirley Fulton, 55 shares. This stockjwas part of 
the issue authorized by the Manufacturers National Bank, 
as hereinbefore set forth, to increase its capitalization from 
$200,000.00 to $500,000.00. On May 25, 1921, petitioner, Wil¬ 
liam F. Fulton, gave to Lewis S. Heed ten scares of the 
stock of Manufacturers National Bank and <jm December 
24, 1921, said petitioner, William F. Fulton, jgave to said 
Lewis S. Reed five shares of such stock. The aforesaid 
stock had at the time of each of said gifts ajfair market 
price or value of $200.00 per share. 

x. ! 

On November 11, 1922, petitioner, William F. Fulton, re¬ 
ceived from the Citizens A Manufacturers National Bank 
under the arrangements pursuanl to which thje consolida¬ 
tion was effected, 500 shares of its capital sto<|k, and peti¬ 
tioner, Wm. Shirley Fulton, received 105 sharjjs. 


/1 


XL 


i 

The fair market price or value of the stock of jtlie Citizens 
and Manufacturers National Bank when received by peti¬ 
tioners on November 11, 1922, as set forth iij the imme¬ 
diately preceding paragraph, was $100.00 per [share. 

XII. 

I 

Petitioners’ respective shares of the distribution of 50 
per centum made in 1922, as hereinbefore referred to in 
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paragraph V lit*roof' won* as follows: William E. Fulton, 
$18,000.00: Wm. Shirley Fulton, $b,2b().()(). 

XIII. 

Petitioners* respective shares of tin* distribution of 10 
per centum made in the year 1923. as referred to in para¬ 
graph VI hereof, were as follows: William E. Fulton, 
$3,600.00: Wm. Shirley Fulton, $l,0b().(M>. 

XIV. 

Petitioner's, William E. Fulton, share of tin* distribu¬ 
tion of 4 per centum made in the year 192b a> referred to 
in paragraph V 1 hereof, was the sum of $1,440.00. 

XV. 

On November ' J, 1032, the undistributed earnings and 
protits of tlie Ma pifacturers Xational Bank since Febru¬ 
ary 28, 1913, exceeded the total distributions of the years 
1922, 1923, 192b, agd 1926, referred to in paragraphs V and 
VI herein. 

(Sgd.) BAKKY MOI1FX, 

Attorney tor Rrtilmncrs. 

(Sgd.) i M. rilAKEST, 

(leueral ('oiiuset. Rureau of Internal Rereuue. 

Of Counsel: 

W. F. WATTLES, 

Sj/ccial Atto rnr //. Rureau of Internal Rereuue. 



Exhibit **A.** 


Resolution Rroridijiij for the (’onsohdatmu of the Manu¬ 
facturers Xational Rant: of Waterhurif. X<>. 2494, and 
The Citizens Xational Rant: <>f Waterlmrif, Xo. 791. 


At a meeting of the shareholders of The Manufacturers 
National Bank, held on Tlmrsdav, Mav 19. 1921, at the hour 
of 10:00 A. M„ at the banking house of the association in 
the city of Waterbury, notice having been given of the 
time, place and object of the meeting for thirty days in 
the “Waterbury American** a newspaper published in the 


WILLIAM K. FULTON VS. COM MIL OF I NT. HEW 


47 


place where said association is located, anjd notice having 
been sent to each shareholder of record by! registered mail 
at least ten days prior to said meeting, the fallowing resolu¬ 
tion was adopted by the vote of shareholders of The Manu¬ 
facturers National Bank, owning at least tlvo-1 birds of its 
outstanding capital stock: j 

“Whereas, the directors of The Mnnufacjurers National 
Bank, located in the city of Waterbary, bounty of New 
Haven, and State* of Connecticut, have entered into an 
agreement with the board of directors of The Citizens Na¬ 
tional Bank, located in the city of Waterbury, county of 
New Haven, and State of Connecticut, providing for the 
consolidation of the two associations into omj* national bank 
under the charter of The Manufacturers National Bank, 
and under the title of “The Citizens and Manjufacturers Na¬ 
tional Bank of Waterbury" in accordance | with the pro¬ 
visions of the act of Congress approved Nov-ember 7, 1918, 
said agreement entered into between the twej hoards of di¬ 
rectors reading as follows: ! 

i 

i 

i 

Agreement of Consolidation hefinen “ 77/ei Citizens Na¬ 
tional Bank of Waterburij. Conn.," and "The Manufac¬ 
turers National Batik' of IB aterbnnj . Conn.," nndei the 
Title of “ The Citizens and Manufacturers National Bank 
of Waterbury.*' j 


“This agreement made between The Citizens National 
Bank of Waterbury and The Manufacturers National Bank 
of Waterbury, each located in Waterbury, Connecticut, and 
each acting pursuant to a resolution of its Board of Di¬ 
rectors and by a majority of said Boards, pursuant to the 
authority gievn by, and in accordance with tlie provisions 
of, an Act of Congress of the United States ijntitled, “An 
Act to provide for the consolidation of national banking 
associations," approved on the 7th day of November, 1918, 
witnesseth as follows: 

1. The Citizens National Bank of Waterbury, (hereafter 
referred to as The Citizens National Bank) and The Manu¬ 
facturers National Bank of Waterbury), lierealiter referred 
to as The Manufacturers National Bank), are (hereby con¬ 
solidated under the charter of the second-named associa¬ 
tion, as herebv modified. i 

' * i 
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7!) 2. Tlu.* name* of tin* consolidated association shall 

be “Tiic Citizens and Manufasturers National Bank 

of Waterburv." 

» 

.*>. 'Tin* amount of capital stock of the consolidated asso¬ 
ciation shall he six hundred thousand dollars ($f>0( ),U()0.00) 
divided into six thousand shares ((*>.000) of one hundred 
dollars ($100.00) each, subject to the right to change the 
amount of said capital hereafter a> is now or shall here¬ 
after be authorized by law. ( )n the date of consolidation 
its surplus shall be four hundred thousand dollars ($400,- 
000.00). Said capital and surplus at the date of consolida¬ 
tion shall then aggregate one million dollars ($ 1 , 000 , 000 . 00 ). 
Of this capital 2.000 shares shall Ik* allotted to the share¬ 
holders of The Citizens National Bank of Waterbury. be¬ 
ing one share for each share now held bv them, and 2,000 
shares shall 1 h» allotted to tlu* shareholder?* ot 1 he Manu- 
facturers National Bank of Waterbury. being one share for 
each share now held by them. The assets contributed by 
eacli of said associations shall, upon the effective date ot 
tlu* consolidation, be passed upon and be acceptable to a 
committee of six, three to be appointed by the Board of 
Directors of each association, and the shareholders of The 
Citizens National Bank shall furnish net asset? above all 
liabilities of that association equal to fifty per cent ot the 
capital and surplus of the consolidated bank and tin* share¬ 
holders of The Manufaeturers National Bank shall furnish 
net assets equal to fifty per cent of the capital and surplus 
of the consolidated bank. Such assets of either associa¬ 
tion as it shall not consider desirable to carry into the con¬ 
solidation, or shall not be necessary to make up its con¬ 
tribution to tlie capital, surplus and undivided profits, as 
aforesaid, shall be, transferred by it, before the effective 
date of consolidation, to a Trustee or 'Trustees for the 
ultimate benefit of its shareholders, upon whatever terms 
and under whatever conditions shall lu* deemed proper. In 
the event that there is not sufficient net assets in either 
association to make good its proportion of capital and 
surplus of one million dollars ($1,000,000.00) herein pro¬ 
vided for, the shareholders of tin* association not having 1 
sufficient assets to make good its proportion, shall pay the 
difference in cash. 

The Board of Directors of the consolidated bank shall 
consist of not fewer than five nor more than twentv-five 
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shareholders, and the Boards of consolidating Banks at the 
effective date of the consolidation, shall (constitute the 
Board of Directors at the consolidated hank." 

j 

4. This consolidation shall become effective when it shall 
have been ratified and confirmed by the affirmative vote of 
the shareholders of each of said associations owning at 
least two-thirds of its capital stock outstanding, at a meet¬ 
ing to be held pursuant to a call by the Directors hereto¬ 
fore made, and shall have been approved jby the Comp¬ 
troller of the Currencv of the United States.j 

% 

Therefore be it 

“Resolved, That the agreement entered inio between the 
directors of The Manufacturers National Bjmk of Water- 
bury and The Citizens National Bank of Waterbury be rati¬ 
fied and confirmed, and that these banks In* consolidated 

| 

under the charter of The Manufacturers National Bank, and 
under the title of “The Citizens and Manufacturers Na¬ 
tional Bank of Waterbury,” with capital stock of Six 
80 Hundred Thousand Dollars ($()00,000j.00), and sur¬ 
plus of Four Hundred Thousand Dollars ($400,- 
000.00), such consolidation to become effective immediately 
upon its approval by the Comptroller of the Currency.” 


The foregoing resolution was adopted by the following- 
vote representing two-thirds or more of thc| capital stock 
of the association outstanding, no director] other officer, 
or employee having acted as proxy. 


81 Exhibit “B." 

| 

Agreement of Consolidation between The Citizens National 
Bank of Waterbury , Connecticut, and The Manufacturers 
National Bank of Waterbury , Connecticut, under the 
Title of The Citizens and Manufacturers National Bank 
of Waterbury . 


This agreement, made between The Citizens National 
Bank of Waterbury and The Manufacturers National Bank 
of Waterbury, each located in Waterbury, Connecticut, and 
each acting pursuant to a resolution of its Bbard of Direc¬ 
tors and by a majority of said boards, pursuant to the 


4—4997a 


50 


WILLIAM K. Fl’LTOX VS. COM MIL OF I XT. REV. 


authority given by, and in accordance* with the provisions 
of, an act of Congress of the United States entitled, “An 
Act to Provide tor the Consolidation of National Banking 
Associations," approved on the seventh dav of November, 
1918, 


82 


Witnesseth as follows: 


1. The Citizens National Bank of Waterbary, (herein¬ 
after referred to as 'Fin* Citizens National Bank) and The 
Manufacturers National Bank of Waterbary (hereinafter 
referred to as The Manufacturers National Bank) are 
hereby consolidated under tin* ('barter of the second-named 
association, as hereby modified. 

2. The name of the consolidated association shall be 'File 
Citizens and Manufacturers National Bank of Waterbary. 

3. The amount of capital stork of the consolidated as¬ 
sociation shall be six hundred thousand dollars ($(>00,000), 
divided into six thousand (0,000) shares of one hundred 
dollars ($100) each, subject to the right to change* the 
amount of said Capital hereafter, as is now or shall here¬ 
after be authorized by law. On the date* of consolidation 
its surplus shall be two hundred thousand dollars ($200,- 
000). Said capital and surplus at tin* date of consolidation 
shall then aggregate* eight hundred thousand dollars ($S()0,- 
000). Of this capital three* thousand (2,000) shares shall 
be allotted to the shareholders of 'Flu* Citizens National 
Bank of Waterbary, being one (1) share for each share 
now held bv them, and three thousand ( 3 , 000 ) shares shall 
be allotted to the'shareholders of 'File Manufacturers Na¬ 
tional Bank of Waterbary, being one (1) share for each 

share now held bv them. The assets contributed bv each 

• • 

of said associations shall, upon the effective date of con¬ 
solidation, be passed upon and be acceptable to a Commit¬ 
tee of Six, three to be appointed by tin* Board ot Directors 
of each assaciation, and the shareholders of The Citizens 
National Bank shall furnish net assets above all liabilities 
of that association equal to 50C of the capital and surplus 
of the consolidated bank, and the shareholders of The 
Manufacturers National Bank shall furnish net assets 
equal to 50of the capital and surplus of the consolidated 
bank. Such assets of either association as it shall not 
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carry into the consolidation, or shall jnot be neces- 
83 sarv to make up its contribution to lie capital and 
surplus, as aforesaid, shall be transfeiired bv it, be- 
fore the effective date of consolidation, tola trustee or 
trustees for tin* ultimate benefit of the shareholders, upon 
the following terms and under the following conditions, 
viz : 

Said trustee or trustees of The Citizens Rational Bank 
shall hold in hi s or their hands, for a period jof two years, 
out of such assets of said association as shall 1 not be car¬ 
ried into said consolidation, the sum of jOne hundred 
twenty-five thousand Dollars ($120,000) in clash or in se¬ 
curities or property of equal value, to be apjproved of by 
said Committee of Six, and said trustee or trustees of The 
Manufacturers National Bank shall hold ini his or their 
hands, for a period of two years, out of such assets of said 
association as shall not be carried into said consolidation, 
the sum of One hundred twenty-five thousand Dollars 
($125,000) in cash or in securities or property of equal 


value, approved of by said Committee of Si 


x. The said 


fund of One hundred twenty-five thousand Dollars ($125,- 
000) held by said trustee or trustees of The jCitizens Na¬ 
tional Bank, shall constitute a fund from whicfh to pay the 
consolidated association, any loss which it sljall suffer in 
the collection and payment of any notes, acceptances, bills 
of exchange, or other negotiable paper of like nature, 
which shall have been contributed bv The Citizens National 
Bank to the capital and surplus of the consolidated associa¬ 
tion, and said fund of One hundred twenty-five thousand 
Dollars ($125,000) held by said trustee or trustees of The 
Manufacturers National Bank shall constitute a fund to 
pay to the consolidated association, any loss which it shall 
suffer in the collection and payment of any nptes, accept¬ 
ances, bills of exchange, or other negotiable paper of like 
nature, which shall have been contributed by! The Manu¬ 
facturers National Bank to the capital and surplus of the 
consolidated association. Upon the expiration of 
84 two vears from the effective date of consolidation, 
the trustee or trustees of The Citizens National 
Bank shall pay to The Citizens and Manufacturers Na¬ 
tional Bank, to be added to its surplus, the balance of said 
fund of One hundred twenty-five thousand dollars ($125,- 
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000) remaining' in his or their hands, after the payment of 
any loss which the consolidated association shall have suf¬ 
fered in the payment or collection of notes, acceptances, 
bills of exchange, or other negotiable paper of like nature 
contributed by The Citizens National Bank to tin* capital 
and surplus of the consolidated bank, not exceeding in 
amount, however, it he balance of said fund of One hundred 
twenty-five thousand Dollars (£125.000) remaining in the 
hands of the trustee or trustees of 'The Manufacturers Na¬ 
tional Bank; and tin* trustee or trustees of the Manufac¬ 
turers National Banak shall pay to 'The (’itizens and Manu¬ 
facturers National Bank, to be added to its surplus the 
balance of said fund of One hundred twenty-five thousand 
Dollars (£125,000) remaining in his or their hands after the 
payment of any loss which tin* consolidated association 
shall have suffered in the payment or collection of notes, 
acceptances, bills of exchange or other negotiable paper of 
like nature contributed to the capital and surplus of the 
consolidated association by 'The Manufacturers National 
Bank, not exceeding in amount, however, the balance of 
said fund of One Hundred twentv-tive thousand Dollars 
($125,000) in the hands of the Trustee or Trustees of The 
Citizens National Bank, so that the contribution from the 
balance of said two funds to tin* surplus of the consolidated 
association shall be equal in amount upon the part of both 
associations. In the event that there is not sufficient net 
assets in either association to make good its proportion of 
capital and surplus of Might hundred thousand Dollars 
($S00,000) provided for, the shareholders of the association 
not having sufficient assets to make good its proportion 
shall pay the difference in cash. 

85 Tilt* Board of Directors of tin* consolidated bank 

shall consist of not fewer than live (5) nor more than 
twentv-tive (25) shareholders, and the Boards of the con- 
solidated banks at the effective date of the consolidation, 
shall constitute the Board of Directors of tin* consolidated 
bank. 

4. This consolidation shall become effective when it shall 
have been ratified and confirmed by the affirmative vote of 
the shareholders of each of said associations owning at 
least two-thirds of its capital stock outstanding, at a meet¬ 
ing to be held pursuant to a call by the Directors hereto- 
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fore made, and shall haw been approved by tjhe Comptrol¬ 
ler of the Currenev of the United States. 

Witness the signatures and seal of said Tluj Citizens Na¬ 
tional Bank, this ‘28th day of August, 1922, hereunto set by 
tin* President, and attested by its Cashier, pursuant to a 
resolution of its Board of Directors, and acting by majority 
thereof, and witness the signatures hereto of a majority of 
said Board of Directors. 

THE CITIZENS NATIONAL BANK 
OF WATERBURY, j 

Bv EDWARD O. GOSS, 

Attest : President. 

JOHN E. BULGER. j 

Cashier. j 

Si; EDWARD O. GOSS, ! 

F. S. CHASE, j 

L. P. SPERRY, ! 

IRVIN W. DAY, | 

HUGH L. THOMPSON! 

THOMAS F. JACKSON, 

Directors of the Citizens National 

Bank of Wat erbury , Connecticut. 

State of Connecticut, 

County of Xetr flaren , Waterbary, ss: 

On the 28th day of August, 1922, before mje, a Notary 
Public for the State and County aforesaid, personally came 
Edward O. Goss as President, and John Ej Bulger as 
Cashier of ‘Die Citizens National Bank of Watierburv, and 
each in his said capacity acknowledged the foregoing in¬ 
strument to be the act and deed of said association and 
the seal affixed thereto to be its seal: and came dlso Edward 
0. Goss, John E. Bulger, F. S. Chase, L. P. Sperry, Irvin 
W. Day, Hugh L. Thompson and Thomas F. Jackson, be¬ 
ing a majority of tin* Board of Directors of s|aid associa¬ 
tion, and each of them acknowledged said instrument to 
be the act and deed of said association and of himself as a 
director thereof. 

Witness my official seal and signature, this d^y and year 
aforesaid. 

ALMON B. DAYTON, 

Notary Public. 

My commission expires February 1, 1925. 
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87 Witness the signature and seal of said The Manu¬ 
facturers National Bank, this 29th day of August, 
1922, hereunto set by the President and attested by its 
Cashier, pursuant to a resolution of its Board of Directors, 
acting by a majority thereof, and witness the signatures 
hereto of a ina.joritv of said Board of Directors. 

T11F MAXUFAOTURFRS NATIONAL 
BANK OF WATFKBFKV, 

By LFWIS S. RFFI), 

Pres id cut. 

A11 cst : 

ROBFKT II. LFA(TL 

Cashier. 

(’LlFF()KD II. WFLLS, 

FREDERICK B. BEARDSLEY, 
WILLIAM F. FULTON, 

LFWIS S. RFFI), 

ROBFKT II. LFAUII. 

FRANCIS T. REEVES, 

Directors of the Manufacturers Xational 
i Haul: of WatcrUurif, Connecticut. 


88 Sta te of Connecticut. 

Count u of A 'etc llann, U’aterbury, ss: 

On this 29th dav of August 1922, before me, a Xotarv 
Public for the State and County aforesaid, personally came 
Lewis S. Reed as President and Robert H. Leach, as 
Cashier of The Manufacturers National Bank of Water¬ 
bary. and each in his said capacity acknowledged the fore¬ 
going instrument to be the act and deed <>f >aid a>soeialion 
and the seal atlixed thereto to be its seal, and also came 
Clifford II. Wells. Frederick B. Beardsley, William E. 
Fulton, Lewis S. Reed, Robert II. Leach and Francis T. 
Reeves, being a majority of the Board of Directors of said 
association, and each of them acknowledged said instru¬ 
ment to be the act and deed of said association and of him¬ 
self as a director thereof. 

Witness mv official seal and signature, this dav afore- 
said. 

THOMAS F. MOORE, 
i X of a rt/ Public. 

My commission expires February 1, 1927. 
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Now, July 1, 1929, the foregoing stipulation ofjfacts certi¬ 
fied from the record as a true copy. j 

[Seal Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk V. S. Board of Taxi Appeals. 

\ 

89 A true copv. Teste: 

B. D. GAMBLE, j 

('fork l\ S. Board of Tax Appeals . | 

i 

I 

I’nitcd States Board of Tax Appeal^ 

Docket Xos. 14260, 19401, 29646, 15590, lj98'84. 

j 

Wtlliam E. Fulton, Petitioner, | 

i 

v. j 

Commissioner of Internal Revenue, Respondent. 
William Shirley Fulton, Petitioned, 


v. 


Commissioner of Internal Revenue, Respondent. 


* 


Promulgated March 21, 1929. 


In 1922 the Manufacturers National Bank and!the Citizens 
National Bank were merged hv the contribution by each 
of an equal amount of assets. The petitioners received 
stock in the new institution bv exchanging share for share. 

. o o 

The excess assets of the Manufacturers National Bank were 
conveyed to certain trustees who in turn distributed a part 
of such assets to tin* stockholders of the Manufacturers 
National Bank. Held, that the transfer to the trustees con¬ 
stituted a declaration of a dividend which became income 
to the stockholders when paid to them by the trustees. 

i 

j 

Barry Mohun, Esq., for the petitioners. 

Earl W. Shinn, Esq., for the respondent. ; 

In these 'proceedings, which have been consolidated, the 
petitioners seek a redetermination of their income-tax lia- 
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bilities, in tlie case of William E. Fulton for the vears 
1922, 1923, and 192"), for which years the respondent has 
determined deficiencies of $6,689.11, $901.67, and $220.32, 
respectfully, and in the case of William Shirley Fulton, for 
the years 1922 and 1923, for which years the respondent 
has determined deficiencies of $1,913.7)4 and $364.84, re¬ 
spectively. 

Tlie one issue presented is whether distributions received 
by tin* petitioners a> stockholders of the Manufacturers Na¬ 
tional Bank upon t 1 km r respective holdings of stock as of 
November 11. 1922. are ordinary dividends subject to tax. 


90 


Fiiitliiif/s nf Fact. 


'The petitioners had, for many years prior to 1922, been 
stockholders in the Manufacturers National Bank of Water¬ 
bary, < oniiect it'llt. 

Early in 1921, the directors of this bank and those of 
the Citizens National Bank of the same place, entered into 
an agreement for the purpose of merging the two banks. 
At this time the Manufacturers National Bank had a capital 
of $200,000, and the* Citizens National Bank a capital of 
$ 300 , 000 . It was proposed that the stockholders of the 
Manufacturers National Bank increase their capital stock 
to $ 300,000 and tint the two banks be merged under the 
charter of the Manufacturers National Bank with a total 
capital and surplus of $1,000,000. In anticipation of this 
merger, each stockholder of the Manufacturers National 
Bank on March 2S, 1921, subscribed and paid for at par, 
$100, an additional share of stock for each two shares held 
bv him. Further negotiations were entered into bv the two 

• v * 

banks and a proposed plan of merger submitted to the 
Comptroller of the Currency for the merging of the insti¬ 
tutions. However, this merger was never consummated 
but was rescinded. 

< )n August 28, 1922, a second agreement of merger was 
entered into between the two banks which was ratified and 
approved by the respective stockholders of the banks on the 
1st day of September, 1922, and subsequently approved 
by the Comptroller'of the Currency. The two banks were 
merged on November 11, 1922, using the charter of the 
Manufacturers National Bank with the name changed to 
the Citizens & Manufacturers National Bank. 
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The capital stock at ihe time of the consolidation was 
$600,000, represented hy 6,000 shares of a paf value of $100 
each and the surplus, $200,000, makingja total capital 
01 and surplus of $S00,000. 'This capital and surplus 
was created l>y the contribution on the part of the 
two merging banks of assets in the amouijit of $400,000 
each. The capital stock was allotted equally to the stock¬ 
holders of the two consolidating banks by an exchange of 
stock share for share. 'The remaining assets jof the merged 
banks, after the contribution of $400,000, were, prior to 
the merger, transferred to trustees for the benefit of the 
respective shareholders. The trust agreement provided 
that each group of trustees was to hold at least $125,000 
of these assets for a period of two years as a fund from 
which to pay the merged association any loss suffered by 
it on the original assets transferred. Upon the expiration 
of the two-year period these two guaranty funds were to 
be adjusted and turned over to the merged batik as surplus. 
The remainder of the assets in the hands of the trustees 
was to be distributed to tin* stockholders of tjlie respective 
banks. j 

On November 16. 1922, the stock of the Imerged bank 
was issued direct to the stockholders of the 
banks, who surrendered their shares in the 

stitutions. ! 

! 

On Xovember 15, 1922, the trustees of the Manufacturers 
National Hank declared and paid a dividend equal to 50 
per cent of the capital stock of the Manufacturers National 
Bank. Subsequent ly furl her dist ributions of tljie same char¬ 
acter were made from tin* assets in the hands of the trustees 
as follows: 

10 per cent in 1923. j 

4 per cent in 1925. j 

2 per cent in 1926. ] 

On February 26, 1926, the trustees of the Manufacturers 
National Bank and the Citizens National Bank] each turned 
in to the surplus account of the merged) bank, $121,- 
92 222.93, which represented the adjusted! amounts in 

the $125,000 guaranty fund. j 

On March 1, 1913, the petitioner, William E.j Fulton, was 
the owner of 200 shares of capital stock of the Manufac¬ 
turers National Bank which had cost him $27,|L85. On the 


two merging 
original in- 


i 
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same date, William Shirley Fulton was the owner of 70 
shares of capital stock of this hank which had cost him 
$12,300. The fair market value of the Manufacturers Na¬ 
tional Bank stock on March 1. 1015, was $185 per share. 

On August 11. 1010. the petitioner, William E. Fulton, 
acquired from his wife hy gift 5n shares of the capital stock 
of Manufacturers National Bank, which had a fair market 
value on that date of $1M> per share. On March 30, 1921, 
the petitioners >u;hserihed and paid for additional stock 
of the Manufacturers National Bank at par, William E. 
Fulton receiving 125 shares and William Shirley Fulton, 
55 shares. On May 25. 1921, the petitioner, William E. 
Fulton, gave to Lewis S. Reed ten shares of the stock of 
the Manufacturers National Bank, and on December 24, 
1921, live* additional shares. At the time of each of these 
gifts, the fair market value of tin* stock was $200 per share. 

On November 11, 1922. William F. Fulton received from 
the Citizens A Manufacturers National Bank, under the 
merger agreement, 500 shares of its capital stock, and 
William Shirley Fulton received 105 shares. The fair mar¬ 
ket value of this new stock on this date was $100 per share. 

On November 15. 1922, William F. Fulton received $18,- 
ooo and William Shirley Fulton. $5,250, representing the 
50 per cent dividend paid by the trustees of the Manufac¬ 
turers National Bank. In 1925, William F. Fulton received 
$5,000 and William Shirley Fulton $1,050 from these 
trustees a> the 10;per emit dividend, and in 1925 William 
F. Fulton received $1,440 from said trustees repre- 
95 seating the 4 per cent dividend. 

On November 11. 1922. the undistributed earnings and 
protits of the Mannifa* t urers National Bank since February 
28, 1915, exceeded the total distribution of the years 1922, 
1925, 1923 and 1920. 


(Jkekn: The respondent has based his deficiencies on the 
theorv that the distribution to the stockholders of the 
Manufacturers National Bank by the trustees is taxable as 
a dividend. The petitioners contend that the monies paid 
to them by the trustees, acting for and on behalf of the 
Manufacturers National Bank, constituted part of the con¬ 
sideration for the exchange of their stock in that bank for 
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stock in the Citizens a <1 Manufacturers Rational Bank, 
and. that under section 202 {< ) of the Revenue Act of 1921, 
no income resulted from this transaction because the 
amount of such monies did not exceed the bhsis prescribed 
by the statute to be used in the computation bf gain or loss 
resulting from the sale or other disposition pf tlie stock. 

To effect the merger of the two banks, a phlm was devised 
whereby each bank should contribute the saime amount of 
assets to the merged bank and then exchange stock in the 
old banks, slum* for share, for stock in the njierged institu¬ 
tion. The transfer of tin* necessary assets would leave the 
merged banks with assets in their possessions Those addi¬ 
tional assets, before the transfer to tin* Citizens & Manu¬ 
facturers National Bank, were transferred tjo trustees for 
the benefit of the respective stockholders. | 

The facts in the instant cast* art* analogous to those in the 
Appeal of K. 0. Hubbard, 2 1». T. A. 1287, in which an 
agreement was math* between the active and inactive 
94 stockholders of a corporation to the ((fleet that the 
inactive stockholders should transfer jlhoir common 
stock in th»* corporation to the persons activeily engaged in 
the management of tin* business. This agreement was car¬ 
ried into effect under an arrangement providing for the 
exchange of the common stock for preferred stock in an 
amount epual to the book value ot the common stock, after 
excluding from the assets ot ihe corporation pertain securi¬ 
ties owned by it and all accounts theretofore charged off 
the books. It was also agreed that the security’s mentioned 
should be divided among tin* inactive stockholllers and that 
tin* accounts should be turned over to a trustee to be col¬ 
lected bv him for the benefit of the now eommjon stockhold¬ 
ers. I n t hat case we held t hat 1 lie t master of t)ie unpaid ac¬ 
count s of tin* corporal ion t o a 1 rustee, to collect and pay the 
same in eerlain stockholders, constituted a declaration ot a 
dividend, which became income to the stockholders when 
paid to them by the trustee. j 

In our opinion the dist ri but ions under Consideration 
should be treated as dividends in the years \l\ which they 
were paid. 

Reviewed by the Board. 

Judgment will lx* entered for the respondentj. 


GO 
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run. ups. : 


The question here N whether tin* money received by the 
petitioners is taxable n dividend under section 201 of the 
Revenue Act of 1021 or fulls within the provisions of sec¬ 
tions 202 (/•) (2) and 202 (#•). The Supreme Court had 
much the same question before it iii Ilellmich v. Heilman, 
4S;, C. 244. 0 A. F. T. R. 7202, where it reached tin" conclu¬ 
sion that the payment" then* in question were not divi¬ 
dends. The payments here in question were received by the 
petitioners pursuant to the express terms of the reorgan¬ 
ization agreement and not pursuant to any declaration ot a 
dividend by the corporation. I am of tin* opinion that if we 
follow tin* reasonin'];- ot the court in the case cited, we must 
reach the conclusion that the payments in question are not 
dividends. Rather; they fall within that part of section 
202 (c) which reads: 
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United States Board ol‘ 'Tax Appeals, '[Washington. 

Docket Xo. 14260. 

• t 

William E. Fulton. Petitioner, I 


vs. 


Commission eh of Internal Revenue, Res 

Decision. 


mndent. 


Pursuant to the Hoard’s findings of fact ilind opinion, 
promulgated March 21, 1929, it is ordered and decided that 
there is a deficiency of $6,689.11 for tin* year jl922. 

Enter. j 

(Signed) WILLIAM R. GREEN, Jil, 

es Donn! of Tax Anneals. 


Member l niled Stair 
Entered Mar. 23, 1929. 


A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax A/i/irals .| 

Now, July, 1929, the foregoing decision eertifjcd from the 
record as a true copv. 

i 

LSeal U. S. Board of 'fax Appeals.) 

' 

B. D. GAMBLE, 

i'lerk L . S. Board of Tail Appeals. 

! 

97 United States Board of Tax Appeals, Washington. 

* 

Docket No. 19401. 

William E. Fulton, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

• I 

Dr ris ion. ! 

| 

Pursuant to the Board's findings of fact a^id opinion, 
promulgated March 21, 1929, it is ordered and decided that 
there is a deficiency of $901.67 for the year 192$. 


i 
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Enter. 

(Signed) WILLIAM R. (JRHEX, .Til, 

Member Ceded Staff's Hoard of lax Appeals. 

Entered Mar. 23. 11)29. 

A true copy. Teste: 

B. I). GAMBLE, 

C leric l . S. Hoard of lax Appeals. 

Xow, .Julv 1 , 1929, the f< ) recoilig decision certified from 
• » 

the record as a true copy. 

[Seal U. S. Board of fax Appeals. | 

B. I). GAMBLE, 

Cleric l . .S’. Hoard of Tax Appeals. 

98 United States Board of 'Tax Appeals, Washington. 

Docket Xo. 29646. 

William E. Fulton. Petitioner. 


Gom mission eh :of Intehnal Reyknuk. Respondent. 

Decision. 

Pursuant to the Board's findings of fact and opinion, 
promulgated March 21. 1929, it is ordered and decided that 
there is a deficiency of $220.32 for tin* Year 192.’). 

Enter. 

(Signed) WILLIAM R. GREHX, .Jr v 

Member Called States Hoard of Tax Appeals. 

Entered Mar. 23, 1929. 

A true copy. Teste: 

B. D. GAMBLE, 

Cleric C. S. Hoard of Tax Appeals. 

Xow, July 1, 1929, tin* foregoing decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.J 

B. D. GAMBLE, 

Cleric C. S. Board of Tax Appeals. 
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99 United States Board of Tax Appeals. Filed Jun. 

12, 1929. | 

l 

United States Board of 'Pax Appeals. 

i 

I 

Docket Xos. 14260, 19401, and 29(546 (Consolidated). 

i 

William F. Fulton 

v. 

i 

Commissionkr of 1 nteknal Kk vk> tui 
Stipulation. 

\ 

I 

It is hereby stipulated and agreed that tjie decision of 
the Board of Tax Appeals in the above-entitled consolidated 
causes may be reviewed by the Court of Appeals of the 
District of Columbia. 'Phis agreement is nujde under and 
pursuant to the provisions of Section 1002 C{) of the Rev¬ 
enue Act of 1926. i 

BARRY MOHUW 
CFO. F. FLLTOTT, 
Attorney. s- far j Taxpayer. 

I 

j 

C. W. OIIARFSS, ij. S. C. 

At 1 <>nn‘if for (' o /]/ a/ issioiter. 


June 12, 1929. j 

Now, July 1, 1929, the foreuoint;- stipulaljinu* certified 
from the record as a true copy. j 

[Seal U. S. Board of 'Pax Appeals.! j 

i 

B. I). ga.Mblk, 

Clerk I . S. lioanl of Tar Appeals. 
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101) Filed Jum» 12, 102s, \ . S. Board of Fax Appeals 
Four! of Appeals of the District of Columbia. 

Xo. —. 

William E. Fulton, Appellant. 

vs. 

Robert II. Lucas, Commissioner of Internal Revenue, 

And 
No. —. 

William E. Fulton. Appellant, 

vs. 

Robert li. Lucas. Commissioner of Internal Revenue, 

And 
Xo. —. 


William E. Fulton. Appellant, 

vs. 

Robert 11. Lucas, Commissioner of Internal Revenue. 

Petition for Review of Derision of the l inlet/ States Board 

of Tax Appeals. 

To the Honorable the Justices of tin* Court of Appeals of 
the District of Columbia: 

Xow comes William E. Fulton of Waterbury. Connecti- 
cut, and respectfully shows the Court: 

1. On April 24, 1926, petitioner duly appealed to the 
1 nited States Board of Tax Appeals from a determination 
of the Commissioner of Internal Revenue of a deficiency 

w 

of $6,689.11 in his income tax for the year 1922. Said ap¬ 
peal was assigned docket Xo. 14260. 
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2. On August IS, 1926, petitioner duly apjpealed to the 

United States Hoard of Tax Appeals from a deter- 
101 mination of the Commissioner of Intelrnal Revenue 

of a deficiency of $901.67 in his income tax for the 
year 1923. Said appeal was assigned docket! No. 19401. 

3. On July 13, 1927, petitioner duly appealed to the 
United States Hoard of Tax Appeals from a determination 
of the Commissioner of Internal Revenue otj a deficiency 
ot‘ $220.32 in his income tax for the year 1925. Said ap¬ 
peal was assigned docket No. 29646. 

4. The taxes involved in these three appeals! depend upon 

the question whether certain amounts receivedjhy petitioner 
in connection with the reorganization of the Mjanufacturers 
National Bank of Waterbury, Connecticut, of Which he was 
a stockholder, were dividends or on the contrary repre¬ 
sented part of the consideration received byj him for the 
exchange of his stock in said bank, pursuant! to its reor¬ 
ganization, for stock in the Citizens and Manufacturers 
National Hank, the reorganized bank, in which! event under 
section 202 (c) 2 and section 202 (c) of the Revenue Act of 
1921 no tax resulted from the receipt of suclli monies be¬ 
cause the amount thereof did not exceed petitioner's basis 
for gain or loss under the provisions of the jbVvenue Act 
of 1921. | 

5. The material facts involved are the saniej for each of 
the years involved. These three cases together with two 
cases in which William Shirley Fulton was petitioner 
(Board of Tax Appeals Docket Nos. 15580 and 19884 and 
in which appeals are being contemporaneously taken to 
this court) were consolidated and submittec j together to 
the United States Board of Tax Appeals on stipulation of 
facts and briefs. On March 21, 1929, the Bojjml filed its 
findings of fact and opinion, with dissenting opinion, in the 
consolidated cases. Under this decision the Bo^rd held the 

amounts in controversy to be dividends jand the de- 
1U2 ficiencies found bv the Commissioner wejre affirmed. 

* i 

Thereafter formal orders were entered, dated March 
23, 1929, redetermining said deficiencies ini the same 
amounts as those found by the Commissioner, j 

6. On June 1, 1929, David H. Blair, Commissioner of 
Internal Revenue, was succeeded in that office by Robert H. 
Lucas, the appellee herein. 

5—4997a 
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7. Petitioner desires that these three eases involving peti¬ 
tioner's income tax liability for the three years 192*2, 19*23 
and 1925 be reviewed by the Ponrt of Appeals of the Dis¬ 
trict of Columbia, to which the (Commissioner of Internal 
Revenue has consented by stipulation tiled with the l nited 
States Board of ’Tax A]»peals. 

8. Petitioner presents herewith the transcript ot record 
in said three cases under the seal of the l nited States 
Board of Tax Appeals which is prayed to be taken as a 
part hereof. 

9. The following are assigned by petitioner as errors in 
these three cases: 

(#) In entering judgments for the ('ommissioner of In¬ 
ternal Revenue. 

(b) In redetermining the deficiencies to be $6,689.11 in 
Docket Xo. 1426<>: $9(>1 .b7 in Docket Xo. 194<d and $220.3*2 
in Docket Xo. 29646. 

(c) In deciding that the monies received by petitioner 
in the vears 192*2, 1923 and 1925 wen* dividends within the 
meaning* of section 2ol of tin* Revenue Act of 19*21. 

('/) In failing* to decide that such monies so received by 
petitioner in the years aforesaid were part of tin* considera¬ 
tion for the exchange of petitioner's stock in the Manufac¬ 
turers Xational Bank, pursuant to its reorganization, for 
stock in the Citizens and Manufacturers Xational Bank, a 
corporation resulting from such reorganization, and 
103 that hence under section 20*2 (r) *2 and 202 (c) of the 
Revenue Act of 1921, no tax resulted from the re¬ 
ceipt of such monies because the amount thereof did not 
exceed petitioner's basis for gain or loss under the provi¬ 
sions of the Revenue Act of 1921. 

(e) In making the following* findings of fact which are 
not supported by the evidence: 

(1) “The remaining* assets of the merged hanks, after 
the contribution of $400,000.00 were, prior to the merger, 
transferred to trustees for the benefit of the respective 
shareholders." Whilst this sentence is literally correct, it 
does not completely disclose the actual transaction as shown 
by paragraph IV of the stipulation of facts. It there ap¬ 
pears that such remaining assets, i. e., excess funds, were 
turned over to the trustees solely under the agreement of 
consolidation on Xovember 11, 19*22, i. e., on the same dav 
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that assets of the agreed value were transferred to the 
consolidated hank. The Citizens and Manufacturers Na¬ 
tional Bank of Waterburv. 

• # .i 

(2) In inferential!v finding that there existed a “trust 
agreement" governing the functions of the trustees for the 
Manufacturers National Bank and the Citizens National 
Bank, provided for in the agreement of consolidation; 
whereas, as shown by paragraph numbered y of the stipu¬ 
lation of facts, “There was no instrument sjeparate from 
the ‘Agreement of Consolidation' (Exhibit B)j by which the 
excess assets of the Manufacturers National Bank were 
specifically transferred to said trustees!." 

104 (/) In making the following statement in its opin¬ 
ion, which statement is not supported by the evi¬ 
dence: “These additional assets, before the transfer to the 
Citizens & Manufacturers National Bank, transferred to 
trustees for the benefit of the respective stockholders.” 
This statement whilst literally true, like that quoted in 
(c) (1) above, does not completely disclose the actual trans¬ 
action as shown by paragraph IV of the stipulation of 
facts. It there appears that such remaining] assets, i. e., 
excess funds, were turned over to the trustees solely under 
the agreement of consolidation on November 11, 1922, i. e., 
on the same day that assets of the agreed valu^ were trans¬ 
ferred to the consolidated bank, The Citizens and Manu¬ 
facturers National Bank of Waterburv. 

Wherefore, petitioner prays: | 

1. That this Honorable Court review the decision of the 
Cnited States Board of 'fax Appeals in cases] Nos. 14260, 
19401 and 29646. 

2. That this Honorable Court reverse the decision of the 
United States Board of Tax Appeals, with directions to 
that Board to find that the amounts received by petitioner 
in the transaction above described were part of the consid¬ 
eration for the exchange of his stock in the Manufacturers 
National Bank pursuant to its reorganization If or stock in 
the Citizens and Manufacturers Bank, a corporation result¬ 
ing from such reorganization, and that under sections 
202 ( r) 2 and 202 (r) of the Revenue Act of i921, no tax 
resulted from the receipt of such monies because the amount 

thereof did not exceed petitioner’s basis for gain or 

105 loss under the provisions of the Rcvejnue Act of 

1921. ! 
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3. For such other and further relief as to the Court may 
seem proper. 

I WILLIAM F. FULTON, 

Bv BARRY MOHUN, 

GEO. F. ELLIOTT, 

Attorneys w Fact mat Attorneys ot Record. 

District of Columbia. 

City of Washington. ss: 

Barry Molmn, being first duly sworn, deposes and states 
that he is one of the attorneys of record for the petitioner 
in the foregoing petition for review, by him subscribed: 
that lie has read the foregoing petition and is familiar with 
its contents: that all of the statements therein made are 
true except such statements as are made on information 
and belief and these statements deponent believes to be 
true. 

, BARRY MOHUN. 

Subscribed and sworn to before me this 12th day of June, 
1920. 

META A. FAULCONER, 

X of a rtf Public. 

I OH United States Board of Tax Appeals. Filed 

Jun. 12, 1929. 

United States Board of 'Fax Appeals. 

Docket Nos. 14200, 19401 and 29040 (Consolidated). 
William F. Fulton. Fetitioner, 


Commissioner of Internal Revenue, Respondent. 

To lion. C. M. Charest. 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C.. 

Attorney for Respondent. 

Sir : 

Please take notice that William F. Fulton, the above 
named petitioner, has tiled with the United States Board of 
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I 

I 

Tax Appeals a petition for a review of the Idecision of the 
United States Board of Tax Appeals made and filed on 
the 21st day of Marelu 1929, and the orders of final rede- 
termination made and entered on the 23rd dav of March, 
1929, in the above-entitled proceeding*. j 

BARKY M0HL4 t . 

GEO. E. ELLIOTT. 

BARRY MOHUt, 

GEO. E. ELLIOTT, 

Transportation liltiff.. Washington)' IK C.., 

Atfornejjs fot\ Petitioner. 

Dated Washington, D. 0.. dune 12th, 1929.! 

Uopy of tin' foregoing notice and copy oj‘ tlie petition 
for review are hereby accepted this 12th day bf dune, 1929. 

(’. m. ohaIrest. 

M. 0. I 

General Counsel, Bureau of Internal Revenue . 

i 

Xow, duly 1, 1929, the foregoing petition for review no¬ 
tice of filing and proof of service certified frojrri the record 
as a true copy. j 

[Seal United States Board of Tax Appeals, 1924.1 

B. D. GAMBLE, 

Cirri; C. S. Board of Ta\r Appeals. 


107 United States Board of Tax Appeals. j Filed 

dun. 12, 1929. | 

United States Board of Tax Appeajls. 

i 

I 

Docket Xos. 14260, 19401, and 29646 (Consolidated). 

I 

WlI.T.IAM E. FuLTON | 

I 

V. j 

I 

Commissioner of Internal Revenue. 

Designation of Record. } 

The Clerk of the United States Board of Tax! Appeals in 

preparing the transcript of record for the Courts of Appeals 
of the District of Columbia in the above-entitled consoli- 
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WILLI \M 


]■:. ri’i.Tox \ 


com mi:, ok ixt. i;kv. 


dated causes will please include in >iu*]i transcript the fol¬ 
lowing : 

1. 1 lie docket entn«*> oj ; 1 1i proceediuus hot ore the Hoard. 
L\ Petitions in 14260. 19401 and 29046. 

3. Answers in 14260, 19401 and 29646. 

4. Stipulation of facts. 

•). k indinirs <>i tact and opinion of Hoard, including dis¬ 
sent in^ opinion. 

6. Orders of redctermmntion in 14260. 19401 and 29646. 
i. Stipulation tor appeal to the (7>urt of Appeals of the 
Dist riot of <'olumhia. 

5. Petition for review. 

9. 'I'llis desinnation. 

HAKKY M01IUX, 

GEO. E. ELLIOTT. 
Attorneys for Petitioner. 

Service admitted .lime 12. 1929. 

C. M. CHAREST, 

M. c.-. 

Cniutsrl t<-r ( V >w nnssnon r. 

Xow, July 1, 1929. the foreu'oinn' designation of record 
certified from the record as a true copy. 

[Seal l . S. Hoard of Tax Appeals. 1924.] 

i B. D. GAMBLE. 

( If el: l . N. of Tax Appeals. 

108 Court of Appeals, District of (’olumhia. Filed Jul. 
9, 1929. Henry \\ . Ilodsxes, ( Jerk. 

In the Four! of Appeals of the District of ('olumhia. April 

Term, 1929. 

No. 4997. 

William E. Fulton. Appellant. 

vs. 

( Y>m mission in; on I ntki;n al Revenue. Appellee, 

And 

No. 4998. 

W'illi \m Shiklkv Fulton. Appellant, 

vs. 

Commission!-:!; of Internal Revenue. Appellee. 

Stipulation. 


WILLIAM E. FULTON VS. COM MIL OF INT.jKEY 


71 


109 In the Court of Appeals of the Distrietjof Columbia, 

April Term, 1929. ! 

Xo. 4997. 

William K. Filtox. Appellant, 

vs. 

I 

I 

Commission eh of Internal Revenue, Appellee, 

and 

I 

Xo. 4996. | 

■ 

William Shirlev Fulton. Appellant, 

! 

vs ! 

Commissioner of Internal Revenue, Appellee. 

t 

Sf i/)ulul ton. j 

It is hereby stipulated between counsel for tljic respective 
parties in the above-entitled causes as follows: 

1. That a copy of “Stipulation of Facts/' together with 

the Exhibits “A" and “B," tiled with the United States 
Board of Tax Appeals on September 14, 192^, in each of 
the above-entitled causes, be printed only in tue record in 
the case of William F. Fulton, Xo. 4997; aiid that said 
“Stipulation of Facts” and exhibits be omittjed from the 
printed record in the case of William Shirley|Fulton, Xo. 
4998 (pp. 45 to 61, inclusive). i 

2. That Exhibits “B“ of the petitions tiled i|i the above- 

entitled causes in the United States Board of Tax 

i 

110 Appeals lie omitted from the printed records in each 
of the above-entitled causes, since such khibits con¬ 
sist of the agreement of consolidation, which constitutes 
Exhibit “B” of the aforesaid “Stipulation of ^acts.” (In 
case Xo. 4997, pp. 18 to 25, inclusive; pp. 37 to 44, inclusive, 
and pp. 55 to 62, inclusive. In case Xo. 4998, jj>p. 13 to 20, 
inclusive, and pp. 31 to 38, inclusive.) 

3. That the Findings of Fact and Opinion of] the United 
States Board of Tax Appeals in the above-entitled causes, 
promulgated March 21, 1929, be included in thje record in 
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the case of William E. Fulton, X«». 4997. and omitted from 
the record in the case ot‘ William Shirley Fulton, Xo. 4998 
(pp. 62 to 68. inclusive). 

4. That the Clerk of the Court in ordering the records 
printed may cause the matter above designated to he omit¬ 
ted from the records as above provided in order to avoid 
duplication in printing and as the said causes are to be 
heard together. 

i BARRY MOHUX, 

BARRY MOHUX, 
GEO. E. ELLIOTT, 
GEO. E. ELLIOTT, 
Counsel for Appellants. 

0. M. Oil A REST, 

(irncral Counsel. Curran of Inf. Iter.. 

Counsel for Appellee. 

Dated July 9, 1929. 

Endorsed on cover: Board of 'Tax Appeals. Xo. 4997. 
William E. Fulton, appellant, vs. Commissioner of In¬ 
ternal Revenue. Court of Appeals, District of Columbia. 
Filed Jill. 2. 1929. Henrv W. Hodges, Clerk. 
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Court of Appeals of the District of Columbia 


No. 4!>9S. 

I 

I 

William Shiklky Fulton, Appellant, 

vs. 

i 

Gommissionki; of Intkknal Revenue.! 


1 Docket No. 15580. 

i 

William Shillhy Fulton, Petitioner,! 

Go.M M ISSIONEIJ OF I NTEIJN A L REVENUE, Respondent. 

j 

For Taxpayer: Parry Moliun, Fs<p 
For Gommissioner: \V. F. dibits, Fsq., F. W. ISliinn, Flsq. 

Docket Eh tries. 


1926. 
May 6. 
“ 12 . 
“ 12 . 
June 22. 
Aug. 5. 

1928. 
Mar. 1. 


Apr. 24. 
May 31. 


Petition received and tiled. 

Copy of petition served on Solicitor. 

Notification of receipt mailed taxpayer.! 

Answer tiled by Solicitor. j 

dopy of answer served on taxpayer 1 ,. General 
(’alendar. 

Motion to consolidate with 14260, 19401,j29646 and 
19884 and to continue from 3-9-28 to 4-30-28, 
tiled by taxpayer. See 14260. ! 

Motion granted. 

Motion for continuance to May 29, 1928, tiled by 
taxpayer, 4-25-28. Granted to 6-4-28.1 

Motion to continue hearing to June 14, il928, filed 
by taxpayer. See 14260. 6-1-28 Granted. 
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1923. 

Juno 12. Motion to continue hearing to June 28, 1928, filed 
l>y G. C. See 142(50. Granted (5-12-28. 

27. Motion to c*ontimu* hearing to Fall Calendar, filed 
by G. C. See 142(50. (5-28-28. Granted to 9-27-28. 
Sept. 28. Ilearin.ir had before Mr. Sternhai'en. continued to 
Fall t»*nn pending stip. 

“ 14. Stipulation of facts tiled. See 142(50. 

27. Ilenrinir had before Mr. Green. Submitted on 
record and stipulation. Briefs due 11-1.V28. 
Oct. 5. Transcript of bearin'*; 9-27-28 tiled. See 142(50. 
Xov. 13. Brief filed by 0. C. 

14. Brief filed by taxpayer. 

1929. 

Mar. 21. Findings of fact and opinion, Wm. R. Green, I)iv. 
13. Judgment will be entered for respondent. 

“ 23. 1 Vcision cutered. 

June 3. Motion surestini; retirement ot 1). 11. Blair and 
substitution of R. II. Lucas tiled by taxpayer. 
See LV2(5o. (5-(5-29. Xo order necessary. 

** 1*2. Stipulation of venue filed—Gt. of Ap. I). (’. 

1*2. Supersedeas bond for £4,.V>(J.7(i, approved and or¬ 
dered filed. 

** 12. Petition for review by Ft. of Ap. of 1). C. with as¬ 

signments of error tiled by taxpayer. 

** 12. Proof of service filed. 

•* 12. Pravipe with proof of service thereon tiled. 

Xow. Julv 1. 1929. tin* foreuoiim - docket entries certified 
from the record as a true copy. 

B. D. GAM BLF, 

('lark l . .S'. Board <>t lax Appeals. 

1 Seal Board of Tax Appeals.] 

2 Docket Xo. 19884. 

William Shiiu.ky Fulton, Petitioner, 

r. 

( (»mm issioxKir of Ix tkiiNaL Rkykxuk. Respondent. 

For Taxpayer: Barry Mohun, Fsq. 

For (Commissioner: W. F. Gibbs, Fsq., L. \\ . Shinn, Fsq. 

Docket Entries. 

1926. 

Se])t. 10. Petition received and filed. Taxpayer notified. 

“ 11. Copy of petition served on General Counsel. 
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o 

o 


1926. 
Xov. 5. 
“ 12 . 
1928. 
Mar. 1. 


Apr. 24. 


4 4 

— ♦V. 

May 31. 

June 1. 

12. 


4 4 


4 4 


13. 

27. 


28. 


“ 28. 
Sept. 14. 
Sept. 27. 


Oct. 5. 
Xov. 13. 

“ 14. 

Mar. 21. 


4 4 4}0 

— ♦ >• 

June 3. 


4 4 
4 4 

4 4 

4 4 


12 . 

12 . 

12 . 

12 . 

12 . 


Answer tiled by G. 0. j 

Copy of answer served on taxpayer—G. C. 

i 

! 

Motion to consolidate with 1426()[ 19401, 29646, 
13580, and to continue from 3-29-28 to 4-30-28, 
tiled by taxpayer. See 14260. Granted 3-2-28. 
Motion for continuance to 5-29-28 tiled by tax¬ 
payer. 

Motion granted to June 4th. 

Motion to continue hearing - to Jumj* 14, 1928, filed 
by taxpayer. See 14260. j 

Motion granted. 

Motion to continue hearing to dumf 28, 1928, tiled 
be G. (\ See 14260. 

Motion granted. 

Motion to continue hearing to Fall jCalendar, tiled 

bv G. (\ See 14260. 

* . | 

Hearing had before Mr. Sternhagen. Continued 

to Fall term pending stip. 

Motion granted to Sept. 27, 1928. 

Stipulation of facts filed. See 142(50. 

Hearing had before Mr. Green. {Submitted on 

record and stipulation. Briefs j due Xov. 15, 

"1928. Xo exchange. 

Transcript of hearing Sept. 27, 19|28, filed. 

Brief tiled by G. G. See 142(50. j 
Brief filed by taxpayer. 

Findings of fact and opinion rendered (Green). 

.Judgment will be entered for the! respondent. 
Decision entered. 

Motion suggesting retirement of H. Blair and 
substitution of K. II. Lucas as respondent, filed 
by taxpayer. See 142(50. 6-6-2!|. Action un¬ 

necessary. 

Stipulation of venue filed—Ct. of Ap. of I). C. 
Supersedeas bond for $4,556.7(5 approved and or¬ 
dered filed. See 15580. ! 

Petition for review by (ft. of Ap. of jl). C. with as¬ 
signments of error filed by taxpayer. 

Proof of service filed. 

Praecipe with proof of service thereon filed. 
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Now, July 1, 1929, tin* t'oiv-oiii- docket entries certified 
from the record ns a true copy. 

B. I). <i AMBLE, 

( levk f . S. I Joan I <>f Tax Appeals. 
[Seal Board of fax Appeals.) 

3 Filed May 6, 1926, U. S. Board of Tax Appeals. 

I uited States Board of 'Tax Appeals. 

Docket Xo. l.wSO. 

William Shirley Fulton. Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Pet tf/ oh. 

The above named petitioner hereby petitions for a re- 
determination of the deficiency set forth bv the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(IT :PA :1 :60-I) PILMiKM) dated March 17, 1926, and as a 
basis of his proceeding alley's as follows: 


I. 


Idle petitioner is an individual and 
side Avenue, in the Cite of Waterhurv, 


resides at 1< (l II ill- 
State of (Mnnecticut. 


II. 


Tlie notice of deficiency, 
hereto, made a part hereof 
was mailed to petitioner on 


a copy of which is attached 
and designated Exhibit “A", 
or after March 17, 1926. 


III. 


The taxes in controversy are income taxes for the calen¬ 
dar year 1922 and are in the sum of $1,913.7)4. The de¬ 
ficiency arises solely because of the inclusion by respondent 
in petitioner's income for the year 1922 of $7>,27)() received 
by petitioner on November IS, 1922, as a liquidating divi¬ 
dend from tin* trustees of The Manufacturers National 
Bank of Waterbary, Connecticut. 
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TV. 


The determination of tax contained in tlieisaid deficiency 

* 

letter is based upon the following errors: 

1. Respondent erred in including in the jnet income of 
petitioner for the year 1922 as an ordinary! dividend tax¬ 
able at tin 1 surtax rates prescribed by the Revenue Act of 
1921, the sum of $5,250, received by petitioner on Novem¬ 
ber IS, 1922, pursuant to tin* liquidation of |The Manufac¬ 
turers National Bank of Waterbury, Connecticut, which 
liquidation was one step in the consolidating of that bank 
with The Citizens National Bank of Waterbary, Connecti¬ 
cut, under the name of The Citizens and .Manufacturers 
Nation-*! Bank of Waterbury. 

2. Respondent erred in holding that the sum of $5,250 
received by petitioner on Nov(»inber IS, 1922, from the 
trustees of 'The Manufacturers National Baijk, constituted 
an ordinary dividend. 

3. Respondent erred in failing to hold tlujit the sum of 
$5,250 received hv petitioner on Nov(*mb(*r ISS, 1922, from 

* 1 # w m i 

tin* trustees of 'The Manufacturers Natioualj Bank consti¬ 
tuted a liquidati11u' dividend. 

4. Respondent erred in failing to hold that petitioner 
sustained no gain from the receipt by him |on November 
IS, 1922, of the sum of $5,250 from The Manufacturers 
National Bank since such sum was less that!) petitioner’s 
basis for gain or loss determined under section 202(e) of 
the Revenue Act of 1921. 

5. Respomlent erred in asserting any deficiency against 

this taxpayer for tin* year 1922. j 


The facts on which petitioner relies as sustaining the 
above assignments of error art* as follows: 

(a) The $5,250 referred to in the above assignments of 
error wore received by tin* petitioner in the year 1922 in 
connection with the following described transaction. 

(//) Petitioner had for many years prior to! 1922 been a 
stockholder in The Manufacturers National Bank of Water¬ 
bury, Connecticut, a corporation duly organized and doing 
business under the National Banking Act otj the United 
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Slates, and amendments thereot. I lie directors ot said 
hank and those of The Citizens National Bank, also ot 
Waterhury. (’onneet ieut, and organized and opeiat- 
iijo- under the same tederal acts, pursuant to au¬ 
thority duly vested in them, developed a plan 111 
Januarv. for the purpose ot con>nlidntini; the two 

aforesaid hanks pursuant to the provisions ot an Act.ot 
Congress entitled “An Act to provide for the (’onsolidathm 
of National Banking 'Associations." approved November <, 
I'JlSt (40 Stat. 1 (>4.* »). The plan of consolidation was duly 
submitted to the romptroller of the Currency as required 
by said Act of November 7. Ibis. As hereinafter shown, 
certain necessary clfanires were made in said plan. 1 he 
original agreement of coiisolidation was rescinded and the 
final eonsolidation of said banks was made in accordance 
with directions issued by the Comptroller of the Currency 
and a> embodied in hn “Amended airreeinent ot consolida¬ 
tion'* and hereinafter ret erred to. 

(,.) r r|i,‘ plan of consolidation as aforesaid which was 
subsequentlv abandoned required the contribution b\ each 
of the two consolidating banks ol asset" ot a tail’ value ot 
sf,no non. makinir a total of to The Citizens and 

Mannfactun*rs Natidnal Bank, which would thereupon issue 
stock of a par value of $r>nn.onn to the stockholders of the 
consolidating banks in proportion to their respective hold¬ 
ings therein. Thus The Citizens and Manufacturers Na¬ 
tional Bank would be possessed ot a capital ot ^inn.noi) and 
of a surplus of $4<M).0i)0. Cmler tin* plan it became neces¬ 
sary for The Manufacturers National Bank to increase 
its outstanding capital stock t rom js*J()().()()() to $.>00,000, 
which was done durinir the monti! ot March, lb’Jl. All 
subscript ions were fully paid on or before the *JSth day ot 
said month. Kacli stockholder, iucludinir petitioner, then 
subscribed and paid tor one shale at pal, \ iz.. $ 1 ). t o i t «u h 

two shares held by him. While the consolidation was pend- 
ia!»• examiners from the ottiee ot the t ompt roller ot the 
Currency visited each of the two eonsolidat ini*’ banks and 
made an examination of the valuations placed upon the 
assets which it was proposed to pay in to the contemplated 
The Citizens and Manufacturers National Bank for 
(; its stock. Certain objections were raised by these 
examiners to some ot* tin* assets proposed to be turned 
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over. As a result of the aforesaid examination and in¬ 
structions from the ( omptroller of the jOurrency an 
amended agreement of eonsolidat ion was enjtered into be¬ 
tween the two consolidating banks, bearing* |date the -8th 
day of August, 1022. a tnn i copy of which| is appended 
hereto, made a part hereof and designated Exhibit “B", 
which was ratified and approved by the respective stock¬ 
holders of such banks on the 1st day of September, 15>l2l2. 
ruder the aforesaid amended agreement of jconsolidation 
the proposed capital and surplus of the news bank was re¬ 
duced from $1 ,on<),()()() t<> $S< )(),()(>(), to be represented by 
$600,000 capital stock and $*200,000 surplus, eajeli bank being 
obligated to contribute $400,000 in net assets jto the capital 
and surplus of tin* consolidated bank. The Ipalance of the 
assets remaining in the hands of each of the|consolidating 
banks was under said agreement turned ov<jr to trustees 
for the respective consolidating banks, who were different 
individuals in the case of each of such banks, for the fol¬ 
lowing purposes, to-wit : Kacli set of trusteed to hold the 
sum of $125,000 in cash or securities or property of equal 
value for a period of two years from the effective date of 
said agreement, from which fund to pay thej consolidated 
bank any loss suffered in respect of any assejt contributed 
by the bank in respect of which such trustee.^ were acting. 
I pon the expirat ion of said period of two yeails t he trustees 
of the two fnnsolidnting hanks were required to pay any 
balance of the trust funds of $1*25,000 remaining in their 
hands to the consolidated bank with the proviso that the 
amount so paid in by each of the trustees siufuld be equal. 

( (I ) l nder the terms of the third paragraph! of the afore¬ 
said amended agreement of eonsolidat ion bearing date the 
28th day of August, 11 >22, petitioner, as shareholder in 
The Manufacturers National Bank, was entitled to receive 
from the trustees acting for said bank at iuch time or 


j, petitioner’s 
the $125,000 
Petitioner 


times as said trustees might determine 
7 pro rata share of all assets in excess ot 
turned over to said trustees as aforesak 
was likewise entitled to receive alter the expiration of two 
vears his distributive share of anv balance Of said trust 

*. . . * i 

fund of $125,000 which was not required by tjlie aforesaid 
amended agreement of consolidation to be pajd in by said 
trustees to The Citizens and Manufacturers National Bank. 


wiluam s. Kn.rox vs. comm,.-. of ivr. rev. 

1 V O W!IS , ,I "“ l|,,si ' v ,,r !l "' ollioi.-ils or I>o|1 1 coiisolidnlimf 
Milks Hull till- ooiisoli(|;il(.«l l,;mk slmuM ]„- u j n business in 

a new lmil.lin.tr to In- erected for the pur,.. A.-eonlintrlv 

l.e consent of ,!„• Comptroller of ,|„ was ob . 

tamed lo the postpom-.. of ||„. .• ff.-.-iiv,■ ,| ; ,lo „f eonsoli- 

.lation until such l.iiil.Iin.tr was ready f„r oc,.„|,nn,-v. The 
nuikhntr was re.-nly m November. IP- < >„ the lltli ,h,v of 
lat month the ennsolnl.-tlion was effe,-te,| and all neces¬ 
sary action of every kind and character was then taken to 
carry out the tcpis of the ann-nded consolidation a-ree- 

, ;|S "V 1 ”' 1- '""' 1 of 

I ." w " ,v "" ,ll; " ''TV duly transferred to ,|„- new 
•ank: the stock 01 , 11,0 new hank was issue,I direct to the 
stockholders ot the. two consoli.laiintr hanks as aareed who 
thereupon surrendered their shares in the co„soli,h„ in- 

>anks to the new hank, (which stock was there,,,. can' 

,n : V' . . . r "' ,,ls "'•<Mch hank al-ove the *40, >. 

000 panl ,,, hy each to the new hank were hv sm-l, con¬ 
sol,dating hanks turned over ,!„• respective trustees 
as required l»y Hit* agreement. 

(/) (),, November lb. IP- the trustees a,for The 
Manufacturers National Ihink held their first ,\t 
that meet.lyr the trustees Vote,I to declare a Ii,,nidati.'..- 

stock^*f Tl ' ;l sl,: " v - "I. ''I'l’did 

t ll ii • N * ; " ional I tank, pavahle to all 

s.ockhoders ol record November 11. ih^and he 

1 aid out ol assets in their hands in ..of *1 l>;,.(mm) The 

resolution deelariua said liouidatina dividend was 
^ m words and liiruivs as follows; 

Voted: that a li.piidal in- dividend of lift v- (.%<*', ) 
centum upon the capital stock of The Manufacturers Na¬ 
tional bank. he declared, pavahle t„ all stockholders of The 

r' ;““7h ■' T 1 ..* » " r ™ N',.v,mb„ 

i ini, i.i—, at I - o Hock, noon. 

(//) The aforesaid lipui,lat in-dividend was paid in cash 

on November IS. IP- Petitioner said date received 
as ins share thoivof ?sr>.i > r>i). 

(h) On -March 1. 1PI1I. petition,-,- was the owner of 70 
shares ot capital stock of The Manufacturers National 
Bank. I he stock ol that hank had a fair market price or 
' alue 011 date of *185 per share. On March :Jo, 1^1, 
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petitioner subscribed and paid for do shanks of the stock 
of The Manufacturers National Bank at par. This stock 
■was part of the issue authorized by The Manufacturers 
National Bank, as hereinbefore set forth, jo increase its 
capitalization from $20(),()()() to $.’>00,000. j 

(/) Petitioner is advised by his counsel!, believes and 
therefore avers that petitioner's proper “basis" for the 
determination of gain or loss under sectipn l20l2 of the 
Revenue Act of 1921 is as follows: 


70 shares held March 1, 1912, at $1S.) 


.. $12,97)0.00 


• >r x 
»)0 


subscribed for at par March .”>0, 1921 2,7)00.00 


March 1, 1912 value and cost of 105 shares 
held at date of consolidation—the tax¬ 
payer's basis under section 202 .1 . $16,47)0.00 


(/) Petitioner is further so advised, believes and there¬ 
fore avers that $16,47)0 is tin* sum which uiujer section 202 
(e) of tlu* Revenue Act of 1921 petitioner isientitled to re¬ 
ceive back, without liability for tax, in money or other 
property having a readily realizable marked value other 
than the shares of stock of The Citizens and Manufacturers 
National Bank which petitioner received pursuant to the 
reorganization as hereinbefore se*t forth. 


VI. 


The petitioner prays fen* relief from the* deficiency 
9 asserted by the respondent on the following and each 
of the following particulars: 

(a) That tin* payment to petitioner on November IS, 
1922, of $7>,27)0 by the trustees of The Manufacturers Na¬ 
tional Bank of Waterbary, Connecticut, be held to be not 
an ordinary dividend. 

(/>) That tin* payment to petitioner on November 18, 
1922, of $7),250 by the trustees of The Manufacturers Na¬ 
tional Bank of Waterbary, Connecticut, be ljeld to be not 
liquidating dividend. 

(r) That petitioner sustained no gain frojn the receipt 
of said payment since such sum was less tliajn petitioner’s 


2—4998a 
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Oasis for *rain or loss as provided by section iMrj (e) of the 
Revenue Act of 10‘JL 

Wherefore your petitioner prays that this Honorable 
Board hold that no part of the aliened deficiency of $1,- 
91.4.54 is due by petitioner. 

WILLIAM SHIRLKY FULTON. 
WILLIAM SHIRLKY FULTON, 

lit) Hill shir Arcane, Wafcrburtf. ('nun. 

State ok Uonnkctutt. 

( onuf // of A c( r Harm , >•>•; 

Waterbury. May M, 19*J{>. 

W illiam Shirley Fulton. beiiin lirst duly sworn, deposes 
and says; he has read tin* torenoinn; petition bv him sub¬ 
scribed, and that tlx* matters and thinns therein stated are 
true to the best ot his knowledge and belief. 

WILLIAM SHIRLKY FULToN. 

Subscribed and sworn to before me this .4 dav of Mav 
1 !0(J. 

[seal.] Mini ALL .1. NOONAN, 

Xofar/j Public. 

BARRY MOHUN. 

BARRY MOHUN, 

7 rentsi>nrtatinu IIntldiu(f , 

II ashm(ft<>u % It. ( '., ( on usr!. 

10 Kxiiibit “AU‘ 

Treasury Department. W’ashin^ton. 

Office of (’opimissioner of Internal Revenue. 


Mar. 17, 1920. 

IT;PA :1 :60D. 

PBM :104. 

Air. William Shirlev Fulton, 

• * 

170 Hillside Avenue, 

WTiterbury, (’onnecticut. 

Sir: 

The determination of your income tax liability for the 
year 1922, as set forth in office letter dated November 24, 
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1925, disclosed a deficiency in tax amounting to $1,913.54. 
The adjustments made are shown in detail iif the attached 
statement. 

In accordance with tin* provisions of Section 274 of the 
Revenue Act of 1924, von are allowed (>0 da vs from the date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness hf this deter¬ 
mination. Any such appeal must he addressed to the 
United States Board of 'Tax Appeals, Washington, 1). U., 
and must he mailed in time to reach that Board within the 
fiO-day period. j 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the (>0 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assessment 
in accordance with the final decision on sucjli appeal has 
been made, no claim in abatement in res pec j of any part 
of the deficiency will be entertained. 

If you acquiesce in this determination and jdo not desire 
to file an appeal, you are requested to sign; the inclosed 
agreement consenting to the assessment of ihe deficiencv 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. (for the attention of I:PA :1 :()0l) :- 
PBM : 104. In tin* event that you acquiesce inja part of the 
determination, the agreement should be execjuted with re¬ 
spect to the items agreed to. 

Respectfully, j 

I). II. BLAIR, 

Coftnuifsiourr, 

V -V 


Assistant to the Coitnnissioner. 

Inclosures : Statements. Agreement—Form j A. 

Form 882 . 

MR :I.J :1. 
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Staff mrut. 


M;ir. 17. 1924. 


In >v Mr. Wn.i.i \Smiu.Ky Fn/rox. 17 li llilUi.U- Avciine. 

\\ atcrbnry, ('onnecticnt. 

War: 1922: Deficiency in t;ix : sl.0I.'!.7>4. 

Refer,nice is made to the protest dated December 2:1. 

^-nd to the conference held in this oilier. January 

1926. in which yon were represented hv Mr. Barrv 
-Molmn of Washington. 1). C. 

In the statement attached to vonr return von state that 

yon received ^.2o0.(«i from th,. trustees in liquidation of 

11,0 'In n id act n re rs Xational Bank of Waterbary. Connect i- 

ent. and that this amount was not included in vonr taxable 
income. 

The information on tile in this ofli.lisdoses that in the 

meravr or consolidation of the Citv Xational Bank and the 

-Manufacturers Xational I»ank on November 11. 1!>22. anv 

distribution to tin* stockholders of tin* old bank bv the 

tnist((s is ta.\«d»le as a dividend in accordance with IT ■ 

1 Sf>0. 

Accordingly the fimonnt of $:>.2:>0.OO received <, n Novem¬ 
ber IS, 1022. has been included as a dividend. 

A synopsis of you,- return as corrected follows: 

Net income reported .... 

I his adjustment .... 00 


Xet 


Less 


income as corrected. 


• • • $80.0:34 47 


Dividends as corrected 
Liberty Bond interest 
Personal exemption 


Income subject to normal t«ax 

Surtax 

Tax previouslv assessed 


♦.i •)./»>•). i.) 

47, S2 
2.800 oo 


86.1)78 97 


Xone 


- $14,163 10 

. 12.249 7)6 


Deticienov in tax 


$1,91.3 54 
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12-20 You are advhel that this office holds that the 
amount of £ 0 .27)0.on received from tjlie trustees in 
the liquidation of lie* .Manufacturers National Bank of 

IVaterbnrv, (Yumeelieut, should he included! in income and 

1 

is taxable as a dividend in accordance with liTBSoO. 


Pavment of the tax in o motion should not 


he made until 


a hill is received from tin* Polleclor of Infernal Revenue 
for your district, and remittance should then hi* made to 
him. | 

* * * # * fs * 

21 Filed Se])t. in. 1020. V. S. Board olj Tax Appeals. 

Fnitcd States Board of Tax Appjeals. 

i 

1 

Docket Xo. 19SS4. 

j 

W illiam Shirley Fllton, Petitioner, 

vs. | 

(V>mm issi <)ner ok Internal Keyence, Respondent. 

/Y7 Hint/. 

, 

_ i_ 

The aho\e named petitioner hereby petitions for a re- 
determination of tin* deficiency set torth hi’ the (Commis¬ 
sioner of Internal Revenue in his notice*! of deficiency 
(IT :PA :1-6()I) KM 11 :1 n 1 ) dated August 1 n,| 192(5, and as a 
basis of his proeeedine; alleges as tollows: I 


T. 


The petitioner is an individual and resid 
side Avenue, in tin* ('ity of Waterbary, Stall 
cut. 


?s at 170 Hill- 
(* of Connecti- 


II. 

The notice of deficiency (a copy of which is attached 
hereto, made a part hercot and designated iKxhibit “A”) 
was mailed to petitioner on or after August jl(), 1926. 




14 


WILLIAM S. FULTON VS. CoMMIL OF I XT. REV. 


III. 

The taxes iii coni rn\vr>v an* income taxes tor the cal- 
endar year 1025 ami are in tin* -am of £504.si. The de¬ 
ficiency arises because of tin* inclusion l>y respondent in 
petitioner's income tor the year 1025 of £l.o.>() received hy 
petitioner in that year a> a second liqiiidati 1114 * dividend 
from the trustees of Tin* Manufacturers National Bank of 
Waterbary, (’onnect i**i 11 . 


00 


IV. 


The determination of tax contained in the said deficiency 
letter is bn>ed upon the t<»lb*\\ mir errors: 

1 . Respondent erred in including in the net income of 
petitioner for the year 1025 a< an ordinary dividend tax- 
able at the surtax rates preseribed by the Revenue Act of 
1021 . the sum of £l.o5o, received b\ petitioner in tin* year 
1025 pursuant to the liquidation <>f Tin* Manufacturers Na¬ 
tional Hank <>f Waterbury. ('onnectient. whieh liquidation 
was one step in the consol idal ion of that bank with 1 he 
< ‘itizens National Hank of Waterbury. ( 'onnect icut. on No¬ 
vember 11. 1022. under the name ot I he (ti/.eiis and Manil- 
fact urors National Hank of Waterbary. 

l!. Respondent erred in holdimr that tin* sum ot £1.0.><) 
received by petitioner in the year 1025 t roin tin* trustees of 
The Miiuufactmvrs National Hank constituted an ordinary 
dividend. 

,*>. Respondent erred in failing to hold that the sum ot 
£1,050 received by petitioner in tin* year 1025 from the 
trustees of The Manut.act urers National Bank constituted 
a liquidating dividend 

4. Respondent erre< in failinir lo hold that petitioner 
sustained no train from tin* receipt by him in the year 10*25 
of the sum of £1.050 from The Manufacturers National 
Bank since the total of such sum and the sum of £5.250, 
also received as a liquidating dividend from 4 he Manu¬ 
facturers National Bank on November IS. 1022. was less 
than petitioner's basis for train or loss determined under 
Section 202(e) of the Revenue Act of 1021. 
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V. 


1.1 


The* tads on whirli petiiinner relies as sustaiuiny the 
above assignments of error arc as follows 

(a) The $1,07>9 referred to in 1 he abov | assignments of 
error were received bv ilu* iu*t it i<nier in the vear 1923 in 

1 . I 

connection with the l*<>11<»winu' described trhnsaction. 

(b) I\»t it inner had for many years ] > ri < »i'r to 1922 been a 
stockholder in The Mannfaetnrers National Bank of Water* 
bury, (donneeticul. a corporation duly nryapized and doinir 

business under the National BankSny Ad of the 
23 United Stales, and amendments thereof. The di¬ 
rectors of said bank and those of The Uitizens Na¬ 
tional Bank, also of Waterbary. ('onnedicip, and organized 
and operating under the same federal acjts, pursuant to 
authority duly vested in lliem. developed |a plan in Jan¬ 
uary, 1 Di21. for the purpose of consolidating tin* two afore¬ 
said banks pursuant to the provisions of an Act of ('on* 
<»Toss entitled “An Ad to provide for the tConsolidation of 
National Banking Associal ions," approved November 7, 
1918 (40 Slat. 1943). The* plan for consolidation was duly 
submitted to the Uompl roller of the Uurreikcy as required 
by said Act of November 7, UBS. As hereinafter shown, 
certain necessary changes were made in spid plan. The 
original agreement of consolidation was rescinded and the 
final consolidation of said banks was made! in accordance 
with directions issued by the Uomptroller o|* the Uurrency 
and as embodied in an “Amended agreement of consolida¬ 
tion*' and hereinafter referred 1<>. j 

(c) The plan of consolidation as aforesaid which was 
subsequently abandoned required the coni rijmt ion by each 
of the two consolidat iny banks of assets of jji fair value of 
$500,909, makiny a total of $ 1 , 999 , 999 , to Thje Uitizens and 
Manufacturers National Bank, which would thereupon issue 
stock of a par value of $ 099,999 to the stockjholders of the 
consolidating banks in proportion to their respective hold¬ 
ings therein. Thus The Uitizens and Manufacturers Na- 
tional P»ank would be possessed of a capital of $009,990 
and of a sur])lus of $499,999. Und(*r the pilau it became 
necessary for The Manufacturers National) Bank to in¬ 
crease its outstanding capilal stock from $20(),009 to $300,- 
000, which was done duriny the month of Maijcli, 1921. All 
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subscript ions were; lully paid <»11 or betore tlu* ‘JStli dav of 
said mouth. Kadi stoekholder. including petitioner, then 
subscribed and paid tor one share at par. viz., $1(>(), for 
each two shares held by him. W liile the consolidation was 
pending examiners from tin* ofliee of the (bm|)troller of 
the t urreiiey vi>ited each ot the two consolidating - 
-d banks and made an examination of the valuations 
placed upon 1 1 1n* assets w hich it was proposed to pav 
in to t lie con t cm plat ed I he ('i t iz.ens and M a mi fact urers Na¬ 
tional Hank tor its stock, (Vrtain objections W(»re raised 
by these examiners to some ot the assets proposed to be 
turned over. Asa result ot t he aforesaid examination and 
instructions Irom the ( ompi roller ot the t’urreiicv an 
amended agreement ot eonsolidation was entered into be¬ 
tween the two eonsolidat ing banks, bearing date the AStli 
day ot August, lb'J'J. a true copy of which i> appended 
hereto, made a part Iwreot and designated Kxhibit **B," 
which was ratified {and approved by the respective stock¬ 
holders ot such banks on tin* ]>t <lav of September, 

I nder the atoivsaid amended agreement of consolidation 
the proposed capital and surplus ot the new bank was re¬ 
duced from $1,(tnn.t mm i to SNio.nno, to be represented by 
$600,000 capital stock and S-Joo.ooo surplus, each bank be- 
in.U* obligated to cont ribute s V 10.000 in net assets to the capi¬ 
tal and surplus of the consolidated bank. The balance of 
the assets rernainit|g in tin* hands of each of the consoli¬ 
dating’ banks was under said agreement turned over to 
trustees tor the respective eonsolidating banks, who were 
different individuals m the case <>! each ot such banks, for 
the following purposes, to wit : Kacli set of trustees to hold 
the sum ot $lJo.0on m cash or securities or propertv of 
equal value for a period of two years from tin* effective 
date of said agreement, from which fund to pav the con¬ 
solidated bank any loss sultered in respect of anv asset 
conti lbuted 1 *x the bank in respect o! which such trustees 
were acting. I pen the expiration of said period of two 
years the trustees ot tin* two eonsolidat ing banks were re¬ 
quired to pay any balance of tin* trust funds of $12 A,()()() 
i emaining in their hands to tin* consolidated bank with the 
pro\ iso that tin* amount so paid m bv each ot the trustees 
should be equal. 

(d) Under the terms of the third paragraph of the 
aforesaid amended agreement of consolidation bearin 0. 
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25 date tlio 28th day ot* August, 1922,] petitioner as 
shareholder in I’lie Manufacturers National Rank, 
was entitled to receive from the Irustees ajeting for said 
bank at such time or times as said trustees might de¬ 
termine, petitioner's pro rata share of all assets in excess 
of the $125,000 turned over to said trustees as aforesaid. 
Petitioner was likewise entitled to receive af|er the expira¬ 
tion of two vears his distributive share of ilnv balance of 
« * 

said trust fund of $125,000 which was not required by the 
aforesaid amended agreement of consolidation to be paid 
in by said trustees to The Citizens and Manufacturers Na¬ 
tional Bank. | 

(c) It was the desire of the officials of bqtli consolidat¬ 
ing banks that tin* consolidated bank should begin business 
in a new building to be erected for the purpose. Accord¬ 
ingly the consent of tin* Comptroller of the Currency was 
obtained to the postponement of the effective 1 ;* date of con¬ 
solidation until such building was ready f<|»i* occupancy. 
The building was read in November, 1922. Oiji the 11th day 
of that month tin* consolidation was effected and all neccs- 
sarv action of evorv kind and character was Itlien taken to 
carry out the terms of the amended consolidation agree¬ 
ment. The assets as stipulated in the* total amjount of $800,- 
000 were on that dav dulv transferred to tile new bank: 

• • l y 

the stock of tin* new bank was issued direct to the stock¬ 
holders of the two consolidating banks as agreed, who there¬ 
upon surrendered their shares in tin* consolidating banks to 
the new bank (which stock was thereupon cancelled), and 
the excess funds of each bank above the $400,000 paid in by 
each to the new bank were by such conso ; (jlating banks 
turned over to the respective trustees as required by the 
agreement. 

(/) On November lb, 1922, the trustees acting for The 
Manufacturers National Bank held their first meeting. At 
that meeting the trustees voted to declare a liquidating divi¬ 
dend of 50 percent um, or $50 a share, upon the [capital stock 
of The Manufacturers National Bank, payable to all 
20 stockholders of record on November 11, 1922, and to 
be paid out of assets in their hands jn excess of 
$125,000. The resolution declaring said liquidating* divi¬ 
dend was in words and figures as follows: i 
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Voted: That a liquidatine; dividend of fifty (7>0'r) }>i‘i* 
centum upon tin* capital stock of Tin* Manutacturers Na¬ 
tional Bank, he declared, payable to all stockholders ot l lie 
Manufacturers National Bank as of record on November 
11th, 1TJ-. at 12 o'clock, noon. 

(//) The aforesaid liijuidatinn - dividend was paid in cash 
on November is. Ib22. Petitioner on said date received as 
his share thereof $7>.27>0. 

(//) On March 1. Ibid, petitioner \va> the owner of 70 
shares of capital stock of 'file Manufacturers National 
Bank. The stock of that bank had a fair market price or 
value on such date of $1S7> per share. (>n March do, lb21, 
petitioner subscribed and paid for do shares ot the stock ot 
The Manufacturers National Bank at par. This stock was 
part of the issue authorized by The Manufact urers Na¬ 
tional Bank, as hereinbefore set forth, to increase its capi¬ 
talization from $*200,01)1) to $d()0,000. 

(/) Petitioner is advised by his counsel, believes and 
therefore avers that petitioner's proper “basis’* for the 
determination of ^ain or loss under section 2o2 ot tin* Reve¬ 
nue Act of lb’Jl is as follows: 

To shares held March 1. Ibid, at $1S7> $122)7)0.00 

d7) ** subscribed for at par March do, 10*21 .0,7)00.00 


March 1. Ibid, value and cost of 107) shares 
held at date of consolidation—the tax- 
paver's basis under section 202 $1(>,4.)0.00 

(/) Petitioner is further so advised, believes and there¬ 
fore avers that $10.47)0 is the sum which under section 
202(c) of the Revenue Act of lb*21 petitioner is entitled 
to receive back, without liability for tax. in money or other 
property having a readily realizable market value other 
than the shares of stock of The (’itizens and Manufacturers 
National Bank which petitioner received pursuant to the 
reorganization as hereinbefore set forth. 

27 (/,) Subsequent to the year 1 b*22 the trustees act¬ 

ing for The Manufacturers National Bank continued 
to liquidate the excess assets turned over by l la* Manu¬ 
facturers National Bank on consolidation with Tlie ('itizens 
National Bank and thereafter paid several further lhjuidat- 
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ing dividends to the stockholders of The Manutacturers Xa- 
tional Bank. Such payments were as follows: 

• j 

In the year 1923, a liquidating dividend ofj 10 per cent 
or $10 per share: 

In the year 192."), a liquidating dividend of - per cent or 
$4 per share: 

And in the year 1920, a final payment of 2 per cent or $2 
per share. 

i 

(/) Petitioner's share of the second liquidating dividend 
of 10/<, received in the* year 1923, was $1,050. j 

( hi ) Petitioner is advised by his counsel, Relieves and 
therefore* avers that inasmuch as the total of the liquidat¬ 
ing dividend received in tin* year 1922 of $5,250 and of the 
liquidating dividend of $1,050 received in the year 1923 was 
less than petitioner's basis for gain or loss in del* Section 
202 of tin* Revenue Act of 1921 as hereinabove* computed, 
petitioner should include no sum in his net inejome for the 
year 1923 in respect of such second liquidating dividend. 

VT 

\ i. 

i 

The petitioner prays for relief from the deficiency as¬ 
serted by the respondent in the following and jeach of the 
following particulars: 

( a ) That the payment to petitioner in the vicar 1923 of 
$1,050 be the trustees of The Manufacturers National Bank 

•7 • 

of Waterburv, (\>nnecticut, be held to be not an ordinarv 

* I * 

dividend. 

(b) That tlu* payment to petitioner in the year 1923 of 
$1,050 by the trustees of The Manufacturers National Bank 
of Waterburv, Connecticut, be held to be a liquidating divi¬ 
dend. 

(<) That the petitioner derived no taxable income 
28 from the receipt of said payment of $l|,050 in the 
year 1923 since the aggregate of such sum and the 
liquidating sum of $5,250, received by petit ioijier on No¬ 
vember 18, 1922, was loss than petitioner's basjis for gain 
or loss as provided by Section 202(c) of the Revenue Act 
of 1921. 

Wherefore your petitioner prays that this j Honorable 
Board hold that such part of tin* alleged deficiency of 
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$2(54.S4. duo to tho inclusion in petitioner's income of the 
sum of *U>;>(). is not duo 1>\* potitionor. 

jNYILLIAM SHIRLEY FULTON. 

|\V IL LI AM SHIRLEY FULTON, 

1 1 0 I IiU si tie Av< nn<\ II dfrrhnv/f. (ovu. 

State of ('onnectictt. 

County of Sen' Haven . ns: 

William Shirloy Fulton, hoinir first duly sworn, deposes 
and says: ho lias road tin* fore«£oinir petition by him sub¬ 
scribed. and that l!ie matters and tilings therein stated are 
true to the best of his knowledge and belief. 

WILLIAM SIIIKLKY FULTON. 


Subscribed and sworn to before me this 9th day of Sept., 


J. W. GALLONI), 

Sot am Public. 

BALKY MOIIUN. 

BARKY MOIII N. 

I ru ns/tortat inn l>nih/i)io. 

I Vashinyt<>u. />. ('ounset . 
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Treasury Department, Washington. 


IT :PA :1-(50D. 

KM 11-104. I August 10. 1920. 

Mr. William S. Fulton, 

1.70 Hillside Avenue, 

Waterbury. (Connecticut. 

Sib : 


The determination of vour income tax liability for the 

• • 

year 1922. as set forth in otlice letter dated duly 2. 192(5. 
disclosed a deficiency in tax amountintr to S4.912.22. r fhe 
adjustments made are shown in detail in the attached 
statement. 

In accordance with the provisions of Section 274 of the 

Revenue Act of 192(5, vou are allowed (50 da vs from the 

• • 

date of mailing of this letter within which to tile a petition 
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j 

for tho redetermination of this dcfieieney[ Any such peti¬ 
tion must he addressed to the United Stales Board of Tax 
Appeals, Earle Building, Washington. 1). 0., and must be 
mailed in time to reach tin* Board within tlhe 60-day period, 
not counting: Sundav as the sixtieth dav. i 

~ I 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within tin* (50 davs prescribed and an assess- 
ment lias been made, or when* a taxpayer! has filed a peti¬ 
tion and an assessment in accordance witill the final deci¬ 
sion on such petition has been made, the unpaid amount of 
the assessment must be paid upon notice apd demand from 
the Collector of Internal Revenue. No claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination aijid do not desire 
to file a petition with the United States Bdard of Tax Ap¬ 
peals. you are requested to execute a waiver of your right 
to file a petition with the United States! Board of Tax 
Appeal s on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, 1). C., for 
the attenti IT :P.\ :1 -KM 11-104-601). ! 

In 1 lie event that you aei|iiiesee in a part lot’ the determi- 
nation, the waiver should he executed with; respect to the 
items to which vou agree. i 

Respectfully, | 

d. iu Blair, 

Commissioner, 
By C. R, XjASH, 

Assistant to the Connnissioner. 

\ 

Inclosures: Statement, Form A, Form 8S2i 
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RMH:104. 


August 10, 1926. 


i 

In re Mil William S. Fulton, 17<> Hillside Afenue, Water- 

lniry, (Connecticut. I 


Yea?*: 1923: Delieienev in tax: 84,913.33. 


The report of the examining officer dated Aipril 30, 1926, 
as supplemented hy tin* report of .hino 11, 10-6, lias been 
reviewed and approved by this office. j 


no 
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Ill arriving at I la* conclusion. due ; <>n>i< leva t ion was niven 
to your protest dated May 2. lP2b. 

Payment should not !»<* made until a bill is received from 
tile Collector of Internal Revenue for your district, and 
remittance should then he made to him. 


*>0 Filed dun. 22, ld2b. I’nited States P>oard of 

lax Appeals. 

I nited State-* l><»ard o} fax Appeals. 

Docket Xo. I.joSO. 

William Siiim.kv Fclton. Waterbary, Connecticut, 

I Vt it ioner, 

V. 

Commissions of Intkhnal Revenue. Respondent. 

. 1 iifirrr. 

The Commissioner of. Internal Revenue, by his attorney, 
A. W. (Jregg. Ceiieral Counsel. Rureau of Internal Reve¬ 
nue. for answer to the petition ot the above-named tax¬ 
payer, admits and denies as follows: 

(1) Admits the allegations contained in paragraph I of 
tin* ])etition. 

(2) Admits the allegations contaiiu*d in paragraph II 
of the petition. 

(.*>) Admits tin* allegations contained in paragraph III 
of the petition: except that he denies that the sum of $5,230 
received by the petitioner on November IS, 11)22 constituted 
a liquidating dividend from the trustees of The Manufac¬ 
turers National Rank of Waterbary, Connecticut. 

(4) Denies that he committed the errors alleged in para¬ 
graph IV of the petition. 

(5) ( a) Admits the allegations contained in subpara¬ 
graph {a) of paragraph V. 

(b) Admits the allegations contained in subparagraph 
(/>) of paragraph V. 

(r) Denies as immaterial all of the allegations contained 
in subparagraph (r) which relate to an alleged plan of con- 
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solidation or merger \\* 1 1 u* 1 1 mav have beeii abandoned and 
avers that such allegations are immaterijd to the issue. 
Admits that as agreement dated August 28, 1922 for the 
merger or consolidation of the two hanks in question 

40 was entered into and that Kxhibit “B" is a true copy 
thereof; hut denies that the terms of the agreement 

are correctly alleged in tin* said subparagraph (r). 

(tl) Admits the allegations contained in subparagraph 
(tl) of paragraph V. 

(e) Admits that tin* consolidation or merger effected on 
the eleventh of November, 1922, at which time assets of the 
total amount of $800,000 wen* duly transferred to the new 
bank and stock of the new bank was issuejd to the stock¬ 
holders of tin* old bank who thereupon surrendered their 
old shares of stock; but denies that tin* assiets or funds in 

i 

excess of $400,000 was paid over to the trustees after the 
consolidation and not before. Admits that tjhe Comptroller 
of the Currency approved the date of consolidation or 
merger. Denies the remaining allegations of subpara¬ 
graph (r). 

(/) Admits that on November lb, 1922, tliie trustees here 
in question held their first meeting; but denies that they 
were acting for the Mamifacturers National Bank and not 
for the stockholders of that bank. Admits tjliat a dividend 
of $b() per share was paid to the stockholders of record on 
November 11, 1922, out of funds in the handsjof the trustees 
in excess of $12b,()(><); but (hades that such! dividend was 
a liquidating dividend. Admits that tin* resolution at the 
time of the declaration of the dividend was as set out in 
subparagraph (/). Denies tin* remaining allegations con¬ 
tained in subparagraph (/’) of paragraph V.! 

(ft) Admits that the dividend in question was paid in 
cash on November IS, 1922 and that the petitioner received 
$5,230; but denies that the dividend paid watj a liquidating 
dividend. j 

(//) Admits tin* allegations contained in Subparagraph 
(//) : except that In* denies that the fair market price of the 
stock on March 1, 1913 was $185 per share. 

41 (/) Denies tin* allegations contained in subpara¬ 
graph (/) of paragraph V. j 

(j) Denies the allegations contained in subparagraph 

(j) of paragraph V. ! 
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(fi) Denies, generally and specifically, each and every al¬ 
legation in tin* taxpayer's petition contained not hereinbe¬ 
fore admitted, qualified or denied. 

Wherefore it is priiyed that the taxpayer's appeal be 
denied. 

A . \\ . ( i 1 1 K( i ( i, 

(lenrrnl ('nitnsrl' I!mean <>f lufenntl Ixcrctiur. 

Of Counsel: 

M. X. FI SI 1 FK, 

S/trend Attnrueii, 

BurntII nl Ii/fi ri/itl Iir/'eitite. 

Now, July 1. 1929. the foregoing answer certified from 
the record as a true copy. 

[Seal t . S. Board of Tax Appeals. | 

B. D. (JAM BLF, 

('h > /,' / . .s'. Bun rd nf 7 ax A /ipeals. 

42 Filed Xov. b. ! 192b. Fnitcd States Board of 

1 ax Aj>peals. 

I nited State- Board ot fax Appeals. 

Docket Xo. 1 9SS4. 

William Sima.F.v Filton. Petitioner, 


Commission ki; of Ixtkunal Rkvf.n i f, Respondent. 

A j/sirt r. 

The Commissioner'of Internal Revenue, by his attorney, 
A. \V. (Jregg, (ieneral (’oun^el, Bureau of Internal Revenue, 
for answer to the petition tiled in the above-entitled appeal, 
admits and denies as follows: 

1. Admits tin* allegations contained in paragraph 1. 

2. Admits tin* allegations contained in paragraph 2. 

3. Admits that the taxes in controversy are for the cal¬ 
endar year 1923 and art* in the sum of £3()4>4. Admits 
that the deficiency arises from the inclusion in the peti¬ 
tioner's income for the year 1923 of a dividend amounting 
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to $1,050.00 received from the trustees of tliej Manufacturers 
National Bank of Waterbury, Connecticut. | 

4. Denies that the Commissioner committed error as al¬ 
leged in paragraph 4 of the ] >et it ion. ! 

5. (a) Admits the allegations contained ! in subdivision 

(a) of paragraph 5. j 

{b) Admits the allegations contained in subdivision (b) 
of paragraph 5. j 

(c) For lack of information sufficient to (form a belief, 
denies the allegations contained in subdivision (c), except 
that it is admitted that Exhibit B is a trite copy of the 
amended agreement of consolidation, j 
43 (f/) Denies the allegations eontainediin subdivision 

.' i 

(//), exce])t that it is admitted that Exhibit B is a 
true copy of the amended agreement of consolidation. 

(r) Denies the allegations contained in subdivision (c), 
except that it is admitted that the agreement]j of consolida¬ 
tion was finally effected in November, 1922, anjd admits that 
in accordance with said amended agreement j all assets of 
the Manufacturers National Bank, of which jthe taxpayer 
was a stockholder, not necessarv under the terms of said 
agreement to make up its contribution to the capital and 
surplus of the consolidated bank, were transferred before 
the effective date of consolidation to certain J trustees for 
the benefit of the shareholders of the Manufacturers Na¬ 
tional Bank. ! 

(f-g) Denies the allegations contained in subdivision (/) 
and {g), except that it is admitted that in 1922 It he trustees 
above mentioned made a partial distribution of Ithe funds in 
their hands to the shareholders of the Manufacturers Na¬ 
tional Bank. i 

(//-/) Denies the allegations contained in subdivisions 
(//) (/) and (j) of paragraph 5. ] 

(/»•-/) Admits that in the year 1923 the petitioner re¬ 
ceived from tin* aforesaid trustees as a dividend on his 
shares of stock held in the Manufacturers National Bank 
the sum of $1,050.00. ! 

( m) Denies the allegations contained in subdivision ( m ). 
Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hjereinabove 
expressly admitted to be true. j 
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•444J8 Wherefore it is prayed tliat the taxpaver’s appeal 
he denied. 

A. W. GREGG, 

(reneral ( on use!, Rurean of Internal Revenue. 

Of Counsel: 

GEORGE G. WITTER, 

Special At t ornejf . 

bureau of Internal Revenue. 

X'ow. duly 1, 19f29. the forejroini*; answer certified from 
the record as a true copy. 

|Sral C. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

( Jerk 1 . ,S. Roan! of 'fax Appeal*. 


(iit rilit( * (I s tates Board of Tax Appeals, Washington. 

Docket Xo. Id"),SO. 

William Smia.Kv En/rox, Petitioner, 

vs. 

Commissioner of Internal Rkvence. Respondent. 

I decision. 

Pursuant to the Board's findings of fact and opinion, 
pi eliminated March 21, 1020. it is ordered and decided that 
then* is a deficiency of $l,91d..")4 for the year 11*22. 

Enter. 

(S| >ned) WILLTAM R. GREEX, dm. 

Me inker l mt e/1 States R<>anl of I ax d //peats'. 
Entered -Mar. 2d, 1929. 

A t rue copy. Teste: 

B. D. GAMBLE, 

( lerl: l . S. Roar/1 of Tax Appeals. 

Xow, duly 1, 1929, the foresroiuir decision certified from 
the record as a true copy. 

(Seal l . S. Board of Tax Appeals.] 

■ ^ B. P. GAMBLE, 

( ferk 1 . S. Hoard of Tax Appeals. 
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I 

United States Board of Tax Appeals, Washington. 

Docket No. 19S84. j 

I 

William Shirley Fulton, Petitioner, 


i 

( OMMissioNER of Internal Revenue, Respondent. 

I 

Decision. 

Pursuant to tlie Board's findings of fact and opinion, 
promulgated March *21, 1929, it is ordered an|d decided that 
there is a deiicienev of $Jf>4.S4 for the vearl 1922. 

Enter. ’ ‘ ! 

(Signed) WILLIAM R. GREEN, Jr., 

Member V niter} States Board of T\a.r Appeals. 

Entered Mar. 22, 1929. | 

A true copy. Teste: 

B. I). GAMBLE, j 

Clerk l \ S. Board of Tax Appeal s\ 

Now, July 1, 1929, the foregoing decision (certified from 
the record as a true copv. 

[Seal L. S. Board of Tax Appeals.] j 

B. 1). GAjMBLE, 

Clerk C. S. Board of Tdx Appeals. 

71 United States Board of Tax Appeals. Filed Jun. 12, 


United States Board of Tax Appeals. 
Docket Nos. loo80 and 19884 (Oonsolnlated). 


William Shirley Fulton 


( \)MM ISSIOXKR OF I XTERXAL REVEN \ r E. 

| 

Stipulation. 

It is hereby stipulated and agreed that tlije decision of 
the Board of Tax Appeals in the above-entitled consoli- 
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dated causes may be reviewed I»y the (*<»n 1't of Appeals of 
the District of Columbia. 'Phis agreement is made under 
and pursuant to the provisions of Section 1002 (d) of the 
Revenue Act of 1020. 

BARKY MOlirX. 

CEO. K. ELLIOTT, 

Affontr/fs for Tax pa i\er. 

C. M. (’ll A REST. 

I\ S. (’.. 

Aitnnirjf for ('• atnnissinner. 

June 12, 1920. 

Now, July 1, 1929, the foreiroiiii; stipulation certified from 
the record as a true copy. 

[Seal I . S. Board of Tax Appeals. 1924.] 

B. D. OAMBLE, 

i Clerk I . S. Board nt Tax A p/teals. 
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Filed June 12. 1929. L. S. Board <>f l ax Appeals, 
(’ourt of Appeals of the District of Columbia. 

No. —. 

William Shirley Fulton. Appellant, 

vs. 

Robert II. Lucas. Commissioner of Internal Revenue, 


And 

No. —. 

William Shirley Fulton. Appellant, 

vs. 

Robert II. Lucas. Commissioner of Internal Revenue. 

Petition tor Berime at Prcisnm of the l mted Staten 
Board of Tax Appeals. 

To the Honorable the Justices of the Court of Appeals of 
the District of Columbia: 

Xow comes William Sliirlev Fulton of WaterVmrv, Con- 

• *7 

necticut, and respectfully shows the Court: 


— •> 
i *> 


WILLIAM s. fultox vs. COM MR. of ix|t. rev. 


29 


rospoct of but 
.‘roof bus been 


of the Manu- 
onnecticut, of 
or on tbo con- 


, ()n petitioner duly appealed to the United 

Stnte> board ot lax Appeals from a determination of 
the ( oinniissininu- of Internal Revenue of !a deficiency of 
$1.91.0)4 in his income lax for the year 1922. Said ap¬ 
peal was assigned docket Xo. 1 a a SO. 

2. On September 10. 1920. })etitioner dujy appealed to 
the T nited States Board <>l fax' Appeals from a determina¬ 
tion ot the Commissioner of Internal "Revenue of a dcfi- 
ciency in his income tax for the year 10231In the amount 
ot $4,913..).*». Appeal, however, was filed in 

$3(14.84 of said amount, and the balance tip. 

paid. Said appeal was assigned docket Xoj 19884. 

d. The taxes involved in these two appealjs depend upon 
the question whether certain amounts received by peti- 
tionoi in connection with the reorganization 
t «i< t u] <*i s X a t roi i a 1 1 ><*ink o} "W a. t erhii rv, (~ 
which he was a stockholder, were dividends 
tiai\ i epi(‘rented part ot 1 ho oonsideration i*eceived by him 
to? the exchange ot his slock in said bank, pursuant to 
its reorganization, for stock in tin* Citizens land Manufac¬ 
turers Xational Bank, tin* reorganized bank, in which event 
under section 202 (r) (2) and section 202 (r) (jf the Revenue 
Act of 1921 no tax resulted from the receipt r|>f such monies 
because the amount 1 hereof did not exceed petitioner’s 
basis for irain or loss under tin* provisions ojf the Revenue 
Act of 1921. 

4. I he material tacts involved are the same for each of 
tlie \ e«*n s in\ol\ed. I hose two oases, to*retl er with three 
^ Arises in which \\ illiam S. Pulton was petitioner 
<4 (Board of Tax Appeals Docket Xos. ujfiO, 19401 and 

-9f)4fJ and in which appeals are boine; rjontemporane- 
on>l^ taken to 11 i i-< court ). were consolidated juid submitted 
together to the United States Board of Tax Appeals on 
stipulation of facts and briefs. On Alarch 121, 1929, the 
Board filed its findim/s of fact and ot> inion. wjith dissenting 
opinion, in the consolidated cases. Under this decision the 
Boai*d held tin* amounts in controversy to be dividends and 
the deficiencies found by tin* (Commissioner were affirmed. 
Thereafter formal orders were entered, dated March 23 
UU9, i ed(*t<*i min i nsaid deficiencies m the sjame amounts 
as those found hv the Commissioner. 
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b. On June 1, 1020. David Ii. Blair. (’ommissioner of In¬ 
ternal Revenue, was succeeded in that otlice by Robert IT. 
Lucas, tin* appellee herein. 

f>. Petitioner desires that tlmse two cases involving; peti¬ 
tioner's inconn* tax liability for tin* two years 10*2*2 and 
102*1 he reviewed bv the ('ourt of Appeals of the District 
of Columbia. to which the < bunmisMoner ot Internal Rev- 
enue has consented by stipulation tiled with the United 
States Board of 'Pax Appeals. 

7. Petitioner presents herewith tin* t r a i i - c r i ]»t ot record 
in said two cases under the >*\-d of the 1 nited States Board 
of 'Tax A|>peals which is prayed to be taken a^ a part 
hereof. 

S. The following are asMe'tu'd by petitioner as errors in 
these two eases: 

In) In entering judu’iiieiit> tor the (ommissioner ot In¬ 
ternal Revenue. 

(h) In redetermining the deficiencies to be si.bio..>4 in 
Docket Xo. 1 o.)Sl ) ;uid S.tLj.Sf in Docket Xo. 1! )SS4. 

(r) In deeidinii’ that tin* monies received by petitioner in 
the vears 1022 and 1022 were dividends within the menn- 
inLi* of section 2^1 of the Revenue Act ot 1021. 

( t]) In failing to decide thal such monies so i*eceivod by 
p(*titioiier in the years aforesaid were part of the considera¬ 
tion for the exchange of petitioner > stock in the 
7b Manufacturers National Bank, pursuant to its reor¬ 
ganization. for stock in the Citizens and Manufac¬ 
ture i*s National Bank, a corporation resulting t roin siu'h 
reorganization, and .that hence under section 202(c) (2) 

and 202(c) of the Revenue Act of 1021. no tax resulted 
from tin* receipt ot such monies because the amount thereot 
did not exceed petitioner’s ha>is for train or loss under the 
provisions of the Revenue Act ot 11*21. 

(o) In making the; following* tindiims ot tact which are 
not supported by the evidence: 

(1) “flic remainim** assets <.t the ue*rued banks, att er the 
contribution of M).uiit).M() wore, prior to the merger, trans- 
ferred to trustees for the benefit ot the respective share¬ 
holders.” Whilst this sentence is literally correct, it does 
not completelv disclose the actual transaction as shown by 
paragraph IV of the stipulation ot tacts. It there appears 
that such remaining assets, i. <*., excess funds, were turned 
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over to the trustees solelv under the agreement of consoli- 
elation oil November 11, 1922, i. c*., on tin] same day that 
assets of the agreed value were t rnnsferrejil to the consoli¬ 
dated hank. The Citizens and Manufacturerjs National Rank 
of Waterbary. 

(12) la inferent iallv finding that there existed a “trust 

• * i 

agreement” governing the functions of thejtrustees for the 
Manufacturers National Rank and the Cjtizens National 
Bank, provided for in tin* agreement of consolidation; 
whereas, as shown by paragraph niiinbered| V of the stipu¬ 
lation of facts, “'There was in* instrument se])arate from 
the ‘ Agreement of Consolidal ion' ( Kxhibit |R) by which the 
excess assels of the Manufacturers National Rank were 
specifically transferred to said trustees." 

7b (/) In making the following statement in its opin¬ 

ion, which statement is not supported by the evi¬ 
dence: “ These additional assets, before tin* transfer to the 
Citizens tk Manufact urers National Rank, \\]ere transferred 
to trustees for the benefit of tin* respective) si ockholders." ’ 
This statement whilst literally true, like tluit quoted in (c) 
(1) above, does not completely disclose thje actual trans¬ 
action as shown by paragrapii \\ of tin* sii)>11lation of facts. 
It there appears that sin-h remaining assejts, i. e., excess 
funds, were turned over to the trustees solelv under the 
agreement of consolidal ion on November 11, 1922, i. e., on 
the same dav that assets of the agreed value were trails- 
ferred to tin* consolidated bank. The Citizens and Manu¬ 
facturers National Rank of Waterburv. 

Wherefore, petitioner prays: j 

1. 'That this Honorable Court review the decision of the 
United Stales Roard of Tax Appeals in cakes Nos. 1 7)580 
and 19884. j 

l2. That this Honorable Court reverse the decision of 
the United Stales Roard of 'Tax Appeals, \j\*i11 i directions 
to that Board to find 1 hat t In* amounts received hvpetitioner 
in the transaction above described were pairt of the con¬ 
sideration for tin* exchange of his stock ini the Manufac¬ 
turers National Rank pursuant to its reorganization for 
stock in the Citizens and Manufacturers Rahk, a corpora¬ 
tion resulting from such reorganization, ailid that under 
section 2<)2 (r) (2) and 2<»2 (c) of the Revemje Act of 1921, 
no tax resulted from the receipt of such moniies because the 
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amount thereof <li« 1 not .-xm-d |>etitionerV basis for <*ain 
or loss ujk ler lli<* provision- of tin* LYvenue Ad of UrJl. 

*'• ^° r s,l( *h ol her :ind furtln*r relief as Jo tin* ( ourt 
/1 may seem pro}»er. 

WILLIAM SHI I» LLY FULT()\ 

I>y <; I:<). F. KLLIOTT. 

At font !■//>• nt Furl <!„,/ Aft nr unis nf lircnrd. 
District ok ( ’oi.cm r.i a. 

f An (>J II asjtiuat<>u, >■>; 

Barry Mohmi. hein- first ‘Inly -worn, deposes and states 
that he is one of tin- attorney* of record for i|„. petitioner 

in the torejroin.y; |«-t,ii i..M for iv\ icw. hy him subscribed: that 
lie has fetid tie- fnrcyninir f t if i<>ti and is familiar with its 
(Ollteiits; that till <»1 the statements therein made tire true 
exeept such statements as an- made on information and 
lieliet and these statements deponent believes to he trite. 

it \i;i;Y MoilUX. 

Subscribed and suom to l„.fore me this li'th dav of June 

192J). 

mkta A. FAFLFOXFIL 

A utart/ Fttf/fir, I). (\ 


^ mt ( ‘d States Board of lax Appeals 

] !>2!>. 


Filed .Inn. 12, 


l nited State- Board of lax Appeals. 
Docket Xos. LmSO ami 1!>SS-t (Fonsolidatcd) 
William Simiu.lv Fki.ion. Petitioner, 


v- 


Tom mission-hi; of I ntki.-x.m. Ukvkntk. Respondent. 

To Hon. (’. M. Charest. 

General Counsel. Rnrean of Internal Revenue. 

Wasliin iilon. I). ( 

A11 o i lit * \ lor 1\ t*p < > n < 1 e n t. 

Sir : 

Please take notie,- that Wiliam Shirley Pulton, the above 
named petitioner, has tiled with the United States Board of 
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Tax Appeals a petition for a review of the [decision of the 
United States Board of 'Fax Appeals made and filed on the 
-1st day of March, 1029, and the orders of finjil redetermina¬ 
tion made and entered on the 23rd day of March, 102!), in 
the above entitled proceeding. 

BARKY MOHUN[. 

GEO. E. ELLIOTT. 

BARRY MOHUNl, 

GEO. E. ELLIOTT, 

Transportation Bldg.. Washington, D. C.. 

Attorneys for Petitioner. 

. i 

Dated Washington, I>. (\, dune 12th, 192fj. 

i 

Uopy of the foregoin tx notice and copy of tjhe petition for 
review are herein* accepted this 12th dav of'.June, 1929. 

O. M.CHAREST, 

P. 8. <t\, 

(irneral ('omtsrj. Bureau of Interim! Revenue. 

Xow, duly 1, 1920, the fore*,soilin' petition for review, 
notice of tiling and proof of service certified from the rec¬ 
ord as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. T). GAMBLE, 

('Jerk r. S. Board of r fa.r Appeals. 

i 

79 United States Board of Tax Appeals, j Filed dun. 12, 

1929. 

i 

! 

I 

United States Board of Tax Appeals. 

j 

Docket Xos. 17)580 and 19884 (Consolidated). 

William Shirley Fultox, 

v 

Commissioner of Internal Revenue. 

! 

j 

Designation of Record. 

The Clerk of the United States Board of lax Appeals in 
preparing the transcript of record for the Coijtrt of Appeals 

5—4998a 
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ot* the District of Columbia in the above-entitled consoli¬ 
dated causes will please include in such transcript the fol¬ 
lowing* : 

1. The docket entries of all proceedings before the Board. 

2. Petitions in 15580 and 19884. 

M. Answers in 15580 and 19884. 

4. Stipulation of facts. 

5. Findings of fact and opinion of Board, including dis¬ 
sent ing opinion. 

f>. Orders of redetermination in 15580 and 19884. 

7. Stipulation for appeal to the Court of Appeals of the 
1 >ist riet of (Ydumbia. 

8. Petition for review. 

9. This designation. 

BARKY MOHFX. 

GEO. E. ELLIOTT. 

Attorneys for Petitioner. 


Service admitted dune 12 .1929. 

C. M. Oil A REST, 

P. s. c., 

Counsel for Commissioner. 

Now, duly 1. 1929. the foregoing designation of record 
certified from the record as a true copy. 

[Seal L. S. Board of Tax Appeals.] 

B. D. GAMBLE. 

Clerk C. S. Board of Tax Appeals. 
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,xf) Court of Appeals, District of Columbia. Filed Jul. 
P, 19l29. Ilenry \Y. I lodges, Clerk}. 

Iu the Court of Appeals of the District of Columbia April 

Term, 1920. | 

\’o. 4997. 

A\ illiam H. Fulton. Appellant. 

VS. 

Commissionkp or I xtkpxai. Rkvkxi-k, Appellee, 

And 

Xo. 4998. 

William Shirley Fulton, Appellant, 

i 

VS. 

Commissioner or Internal Revenue, Appellee. 

Sf ifj/ilat ion. 

j 

81 In the Court of Appeals of the District of Columbia, 

April Term. 1929. 

-Vo. 4997. 

illiam E. Fulton, Appellant, j 
^ ‘ * 

Commissioner of Internal Revenue, Appellee, 

And | 

Xo. 4998. | 

j 

William Shirley Fulton, Appellanj, 

vs. | 

Commissioner of Internal Revenue, Appellee. 

Stipulation. \ 

Tt is hereby stipulated between counsel for thl respective 
parties m the above-entitled causes as follows- 
1. That copy Of “Stipulation of Facts,” together with 
the Ex-1,,bits “A and “P, " filed with the Unjited States 
Hoaid of fax- Appeals on September 14, 1928,! in each of 
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the above-cut il led causes. be printed only in the record in 
the case of W illiam E. Fulton. Xo. 400 < : and that said 
“Stipulation «»t* Farts” and exhibits he omitted trom the 
printed record in the ca-e of William Shirley I* niton, Xo. 
4098 (pp. 4o to hi, inclusive). 

2 . That Fxhjhits “B” of the petitions tiled in the above- 

entitled causes in the l nited States Board ot lax 
8*2 Appeal- he omitted from tin* printed records in 
each ot |he above entitled cause-, since such exhibits 
consist s of the agreement of consol i da t ion, which const it at es 
Hxhibit “B” of the aforesaid “Stipulation of Facts.” 

(In case Xo. 4007. pp. IS to 2 d, inclusive: pp. ‘>7 to 44, inclu¬ 
sive, and pp. 5.5 to (> 2 . inclusive. In case Xo. 41)08, pp. 13 
to 2b, inclusive, and pp. 31 to 38. inclusive.) 

3. That the Findings of Fact and Opinion of the l nited 
States Board of Tax Appeals in the above-entitled causes, 
promulgated March 21 . 1020. be included in the record in 
tin* case of W illiam F. Fulton, Xo. 400 4 . and omitted trom 
the record in tin* case of William Shirley Fulton, Xo. 4008 
(pp. b ‘2 to (is. inclusive). 

4. ’That the Clerk of the Fourt in ordering the records 
printecl may cau.-e 1 he matter above designated to be omitted 
from the records a- above provided in order to avoid dupli¬ 
cation in print imr and a- tin* said causes are to be heard 
together. 

BARKY MoiirX, 

(JFo. K. FLLIOTT, 

(’ntntscl for A />} )c Hants. 

r. M. FHAHEST. 

(inn-ral (’onus*!. Hart fin of Inf. Rev.. 

(’nimsrl for Apj a' Her. 

Dated duly 1). 1020. 

Endorsed on cover: Board of Tax Appeals. Xo. 4098. 
William Shirley Fulton, appellant, vs. (Commissioner of 
Internal Revenue. Four! of Appeals. District of Colum¬ 
bia. Filed did. 2 . 1020. Henry \Y. Hodges, clerk. 
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William Shirlky Fulton, appellant 
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V* 

Commissioner of Internal Revenue 
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APPEALS FROM THE HOARD OF TAX APPEALS 

_ I 

BRIEF FOR APPELLEE 

i 

PREVIOUS OPINION IN THE PRESENT CASEi 

The only previous opinion in the present cakes is 
that of the United States Board of Tax Appeals 
(No. 4997, R. 55), which is reported in 15 B. T. A. 
1018. 


(i) 




JURISDICTION 


The appeal in the first of these eases. No. 4997, 
involves income taxes for the years 1922. 1922, and 
1925 in the sums of *(>.(>89.11. $901.(17. and $220.22, 
respectively, and is taken from orders of determi¬ 
nation of deficiencies hv the United States Hoard 
of Tax Appeals promulgated on March 22,, 1929. 
(No. 4997, R. (>1—(>2.) The appeal in the second of 
these cases. No. 4998, involves income taxes for the 
years 1922 and 1922, in the sums of $1.912,.54 and 
$204.84. respectively, and is taken from orders of 
determination of deficiencies bv the United States 
Board of Tax Appeals promulgated on March 22. 
1929. (X<>. 4998. R. 20-27.) The cases are brought 
to this Court by petitions for review liled on June 
32. 1929 (Xo. 4997, R. 04: Xo. 4998, R. 28). pur¬ 
suant to the Revenue Act of 1920. e. 27. Sections 
1001. 1002. 1002. 44 Star. 9. 109. 110. 

QUESTIONS PRESENTED 


Where two banks are merged, each contributing 
an emial amount of assets to the new bank, and 
the stockholders in the constituent banks receive 
stock in the new bank of the same par value and 
share for share, and pursuant to the consolidation 
agreement the excess assets of the constituent 
banks are prior to the time of the merger conveyed 
to separate sets of trustees, who after tile merger 
periodically distribute portions of said excess as¬ 
sets to the respective stockholders of the constituent 


•> 

fj 


banks, should such distributions bo included as in¬ 
come to the stockholders under the Revenue! Acts 
of 1921 and 1924.' j 

Whether or not certain findings of fact b|y the 
Board were supported by the evidence. 

STATUTES INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 201. (a) That the term “dividend” 
when used in this title * * * meanb any 

distribution made by a corporation tjo its 
shareholders or members, whether in! cash 


lings 
f 28 , 


or in other property, out of its ear 
or profits accumulated since Februar 
1913, * * * 

7 i 

(b) For the purposes of this Act jvery 
distribution is made out of earnings or 
profits, and from the most recently accumu¬ 
lated earnings or profits, to the exteijit of 
such earnings or profits accumulated since 
February 28,1913; * * *. | 

Sec. 202. (c) For the purposes of j this 
title, on an exchange of property, real, |per¬ 
sonal or mixed, for any other such property, 
no gain or loss shall be recognized unless the 
property received in exchange has a reddily 
realizable market value; but even if I the 
jiroperty received in exchange has a readily 
realizable market value, no gain or 
be recognized— 



* 


* 


* 


* 


* 


i 

(2) When in the reorganization of onle or 
more corporations a person receives in place 
of anv stock or securities owned bv him, 


I 
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stock or securities in a corporation a party 
to or resulting from such reorganization. 
The word “reorganization/' as used in this 
paragraph, includes a merger or con¬ 
solidation * * 


* 


Revenue Act of 1924, e. 234, 43 Stat. 253: 

Skc. 201. (a) The term “dividend'' when 

used in this title * * * means anv dis- 

* 

tribution made by a corporation to its share¬ 
holders, whether in money or in other prop¬ 
erty, out of its earnings or protits accumu¬ 
lated after February 28, 1913. 

* 

(b) For the purposes of this Act every dis¬ 
tribution is made out of earnings or profits to 
the extent thereof, and from the most recentlv 
accumulated earnings or profits. Any earn¬ 
ings or profits accumulated, or increase in 
value of property accrued, before March 1, 
.1913, may be distributed exempt from tax, 
after the earnings and profits accumulated 
after February 28, 1913, have been dis- 

tributed, but anv such tax-free distribution 

% 

shall be applied against and reduce the basis 
of the stock provided in section 204. 


STATEMENT OF FACTS 

On March 1,1913, William E. Fulton, of Water- 

/ < 7 

bury, Connecticut, one of the taxpayers herein, 
owned 200 shares of capital stock of The Manu¬ 
facturers National Bank of Waterburv (herein¬ 
after referred to as Manufacturers Bank), and 
William Shirley Fulton, the other taxpayer herein, 
owned 70 shares of capital stock in the same bank. 


(No. 4997, R. 57-58.) On August 11, 1919* said 
William E. Fulton acquired by gift from lii^ wife 

* j 

50 shares of the capital stock of Manufacturers 
Bank. On March 30, 1921, both of the above-men¬ 
tioned taxpayers subscribed and paid for additional 
stock in said Manufacturers Bank at par—William 
E. Fulton receiving 125 shares and William sliirlev 

o j * 

Fulton 35 shares. On May 25, 1921, William E. 
Fulton gave to Lewis S. Reed 10 shares of tliej stock 
of Manufacturers Bank, and on December 24,1921, 
5 additional shares, so that the total numtjer of 
shares owned by William E. Fulton after that time 
was 360, and that owned by William Shirley} Ful¬ 
ton, 105. (No. 4997, R. 58.) j 

Early in 1921 the directors of Manufacturers 
Bank and those of The Citizens National Baink of 
Waterburv (hereinafter referred to as Citizens 
Bank) entered into an agreement for the purpose 
of merging the two banks. This merger was fiever 
consummated, however, and was afterwards re¬ 
scinded. On August 28, 1922, a second agreement 
of merger was entered into between the two blanks, 
which was ratified and approved by their respective 
stockholders on September 1, 1922. The two banks 
were merged on November 11, 1922, using thejchar- 
ter of the Manufacturers Bank and changing the 
name to The Citizens & Manufacturers National 
Bank of Waterburv (hereinafter referred to as 
the new bank). (No. 4997, R. 56.) 

The capital stock of the new bank at the j time 
of the consolidation was $600,000, represented by 
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ao ()0 shares of a par value of $100 each and the 
surplus, *200.000. making a total capital and 
surplus of *800.000. This capital and surplus was 
created by die contribution by each of the constitu¬ 
ent banks of assets in the amount of $400,000. The 
capital stock was allotted equally to the stock¬ 
holders of the two constituent banks bv an ex- 
cnange °i stock share lor share. The remaining 
a>s<^s of tiie merged banks, after the contribution 
of $H)0.0(K). were, prior to tlie merger, transferred 
to t rustces lor the benetit of the respective share¬ 
holders. I lie consolidation agreement provided 
that each group of trustees was to hold at least 
$12*>.0(;0 of these assets for a ncriod of two wars as 
a mild rroni which to pay the new bank anv loss 
suffered by it on account of the original assets 
t rails ierred, i pon ihe expiration of the two-vear 
]> c ‘i‘iod these two guaranty funds were to be ad¬ 
justed and turned over to the new bank as sur¬ 
plus. I he remainder of the assets in the hands of 
the trustees was to be distributed to the stock¬ 
holders of the respective banks. (No. 4997. fj. 

57.) 

On November 12>. 1922. the stock of the new 
bniiK was issued direct to the stockholders of the 
two merging banks, who surrendered their shares 
in the original institutions: there were issued to 
William F. Fulton 2(>0 shares, and to William 
Shirley Fulton 105 shares. (No. 4997. IT 57. 58.) 

On November 15. 1922, the trustees of the excess 
assets of tile Manufacturers Hank, which were not 
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carried into the consolidation, declared and jpaid a 
dividend of 50 per cent upon the capital stock of 
said bank, to stockholders as of record on Novem¬ 
ber 11, 1922; of this dividend William E. Fulton 
received $18,000 and William Shirley Pulton 
$5,250. In 1923 the trustees declared and paid a 
dividend of 10 per cent, of which William P. Ful¬ 
ton received $3,600 and William Shirlev Pulton 
$1,050. In 1925 they declared and paid a dividend 
of 4 per cent, of which William E. Fulton received 
$1,440. They paid a final dividend of 2 peir cent 
in 1926. (No. 4997. R. 57, 58.) ! 

i 

On February 26, 1926, the trustees of the Excess 
assets of the Manufacturers Bank and of thj 1 Citi¬ 
zens Bank each turned into the surplus account of 
the merged bank, $121,222.93, which represented 
the adjusted amounts in the $125,000 guaranty 
fund. (No. 4997, It. 57.) The Board found that 
on November 11, 1922, the undistributed earnings 
and profits of the Manufacturers Bank, subsequent 
to February 28, 1913, exceeded the total distribu¬ 
tion made by the trustees in the years 1922,; 1923, 
1925, and 1926. (No. 4997, R. 58.) I 

On February 25, 1926, the Commissioner wrote 
* 

to William E. Fulton advising him that the above- 
mentioned amount of $18,000 received fropi the 
trustees in November, 1922, should have been in¬ 
cluded in his taxable income, as a result of which 
there was a deficiency in his tax for that year ijn the 
amount of $6,689.11. (No. 4997, R. 13—14.)! On 


05030 — 30 - 
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April 24,1926, the taxpayer filed an appeal with rhe 
Board of Tax Appeals contesting the alleged de¬ 
ficiency. (Xo. 4997, R. 6.) On July 28, 1926, the 
Commissioner wrote the same taxpayer advising 
him that the above-mentioned amount of $3,600 
which he received during the year 1923 from the 
trustees appointed by the Manufacturers Bank 
should have been included in his taxable income, as 
a result of which there was a defieienev in his tax 
for that year of $901.67. (Xo. 4997, R. 22-24.) On 
August 18, 1926, the taxpayer filed an appeal with 
the Board contesting this alleged deficiency. (Xo. 
4997, R. 15.) On June 27, 1927, the Commissioner 
wrote the same taxpayer advising him that the 
above-mentioned amount of $1,440 which he re¬ 
ceived in 1925 from the trustees appointed by the 
Manufacturers Bank should have been included 
in his taxable income, as a result of which there was 
a deficiency in his tax for that year of $220.32. (Xo. 
4997, R. 32-33.) On July 13, 1927, the taxpayer 
filed an appeal with the Board contesting this al ¬ 
leged deficiency. (Xo. 4997, R. 24.) 

On March 17, 1926, the Commissioner wrote 
William Shirley Fulton, the other taxpayer herein, 
advising him that the above-mentioned amount of 
$5,250, which he received during the year 1922 from 
the trustees of Manufacturers Bank, should have 

been included in his taxable income, as a result of 

/ 

which there was a deficiency in his tax for that vear 
of $1,913.54. (Xo. 4998, R. 10-12.) On May 6, 
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1926, the taxpayer filed an appeal with the pBoard 
contesting this alleged deficiency. (No. 4998,! R. 4.) 
On August 10, 1926, the Commissioner wrcjte the 
taxpayer, advising him that there was a deficiency 
of $4,913.53 in his tax for 1923, of which $364.84 

resulted from the failure to include the above-men- 

■ 

tioned amount of $1,050 received from the trbstees 
in 1923, as income for the year 1923. (No.} 4998, 
R. 14, 21.) On September 10, 1926, the taxpayer 
filed an appeal with the Board contesting only 
$364.84 of this alleged deficiency. (No. 4998, R. 
13, 14.) | 

A stipulation of facts, signed by the attorney for 
the appellants and by the General Counsel, In¬ 
ternal Revenue, consolidating all five of the above- 
mentioned appeals, was filed with the Board ojf Tax 
Appeals on September 14.1928. (No. 4997, Rj. 41.) 
On March 21, 1929, the Board, with two members 
dissenting, decided the five consolidated casles in 
favor of the Commissioner, holding that tli6 dis¬ 
tributions should be treated as dividends iifi the 
years in which they were paid. (No. 499t, R. 
55-60.) Thereupon orders of redetermination jwere 
filed on March 23, 1929, showing as to Williajn E. 
Fulton, deficiencies of $6,689.11 for the year 1922, 
$901.67 for 1923, and $220.32 for 1925 (No. 1997, 
R. 61-62); and as to William Shirley Fulton, defi¬ 
ciencies of $1,913.54 for the year 1922 and $3(j>4.84 
for 1923 (No. 4998, R. 26-27). j 

It was then agreed by the taxpayers and the Com¬ 
missioner, as evidenced by a signed stipulation, ithat 
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the decision of the Board in the live consolidated 
cases may be reviewed by this Court. (No. 4997, 
R. 63: No. 4998, R. 28.) The taxpayers tiled peti¬ 
tions for review in this Court on June 12. 1929. 
(No. 4997. R. 64; No. 4998. R. 28.) 


SUMMARY OF ARGUMENT 

A nder the agreement of consolidation the Mann- 
facturers Bank and the Citizens Bank each contrib¬ 
uted an equal amount of assets to the new bank 
and the stockholders were to exchange their stock 
in the constituent banks for stock of the same par 
value in the new bank, share for share. The sur¬ 
plus or excess assets of the constituent banks were 
to be conveyed, prior to the time of the merger, to 
separate sets of trustees. After the merger the 
trustees appointed by the Manufacturers Bank 
declared in 1922, 1923, and 1925 “liquidating 
dividends'* out of the excess assets, payable to the 
stockholders of said bank, among whom were the 
appellants; Section 201 of the Revenue Act of 
1921 delines “dividend" as anv distribution made 
by a corporation to its shareholders, in cash or other 
property, out of its earnings accumulated since 
February 28. 1913. The distributions made to the 
appellants in 1922 and 1923 were subject to the Act 
of 1921, and come within the above-mentioned deli- 
nit ion of dividend. The distribution made in 1925 
was subject to the Act of 1924. which contains in 
Section 201 substantiallv the same definition of div- 
idend as the Act of 1921, and therefore, likewise, 
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comes within the definition of dividend. IConse- 

! 

quentlv, the cash distributions received by jappel- 
lants from the trustees appointed by the Manufac¬ 
turers Bank were properly taxable as income for 
the years in question. J 

Appellants take the position that, und^r the 
terms of the agreement, the cash distributions were 

I 

part of the consideration received by them |in ex¬ 
change for their stock in the Manufacturers iBank, 
which would bring the transaction within the pro¬ 
visions of Section 202 (e) of the Act of 1921,junder 
which there would be no taxable income to gppel- 
lants for the years in question. The right toj share 
in the distribution of the surplus assets was not 
a new right conferred upon the appellants by the 
agreement of consolidation, but already existed as 
a matter of law, independent of the agreement. 
Furthermore, under the agreement not only was 
the amount of the cash payments not ascertainable 
at the time of the exchange of stock but it wgs un¬ 
certain whether or not any such payments would 
be made. Under such circumstances the cash dis- 

i 

tributions could not reasonably be said to consti¬ 
tute part of the consideration received in exchange 
for appellants’ stock. Accordingly, Section 2(^2 (e) 
of the Act of 1921 does not apply to the fa<jts of 
this case. Moreover, the alleged erroneous I find¬ 
ings of fact were supported by the evidence bbfore 
the Board. ! 


i 
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ARGUMENT 

I 

The distributions to the stockholders of a bank, merged 
with another bank, of certain excess assets which were 
not carried into the merged bank should be included as 
income to said stockholders within the terms of the 
revenue acts of 1921 and 1924 

According to the agreement of consolidation, the 
capital stock of the new bank was $600,000, divided 
into 6,000 shares of $100 each, of which 3,000 shares 
were allotted to the shareholders of the Manufac¬ 
turers Bank, being one share for each share then 
held by them. The surplus of the new bank at the 
time of consolidation was to be $200,000, so that the 
capital and surplus aggregated $800,000. The Man¬ 
ufacturers Bank and the Citizens Bank were each 
to furnish net assets, above all liabilities, equal to 50 
per cent of the capital and surplus of the new bank. 
The assets contributed by each bank, upon the date 
of consolidation, were to be passed upon and ac¬ 
cepted by a Committee of Six, three to be appointed 
by the board of directors of each constituent bank. 
The agreement provided further (No. 4997, R. 
50-52): 

Such assets of either association as it shall 
not carry into the consolidation, or shall not 
be necessary to make up its contribution to 
the capital and surplus, as aforesaid, shall 
be transferred by it, before the effective date 
of consolidation, to a trustee or trustees for 
the ultimate benefit of the shareholders, upon 


the following terms and under the following 
conditions, viz: * * * sa id trustee or 

trustees of The Manufacturers National 
Bank shall hold in his or their hands, for a 
period of two years, out of such assets <?f said 
association as shall not be carried int^> said 
consolidation, the sum of one hundred 
twenty-five thousand dollars ($125,000) in 
cash or in securities or property of | equal 
value, approved of by said Committee <|f Six. 
* * * said found of One hundred twenty- 

five thousand Dollars ($125,000) held by said 
trustee or trustees of The Manufacturers 
National Bank shall constitute a fund to pay 
to the consolidated association, any loss which 
it shall suffer in the collection and payment 
of any notes, acceptances, bills of exchange, 
or other negotiable paper of like nature, 
which shall have been contributed by The 
Manufacturers National Bank to the capital 
and surplus of the consolidated association. 
Upon the expiration of two years from the 
effective date of consolidation, * j * * 

the trustee or trustees of the Manufacturers 
National Bank shall pay to The Citizens and 
Manufacturers National Bank, to be Added 
to its surplus, the balance of said fund of 
One hundred twenty-five thousand Dollars 
($125,000) remaining in his or their tiands 
after the payment of any loss which tli£ con¬ 
solidated association shall have suffered in 
the payment or collection of notes, Accep¬ 
tances, bills of exchange or other negotiable 
paper of like nature contributed to the capi¬ 
tal and surplus of the consolidated asteocia- 



tion In* The Manufacturers National Bank, 
not exceeding in amount, however, the bal¬ 
ance of said fund of One Hundred twenty- 
five thousand Dollars ($125,000) in the hands 


of the Trustee or Trustees of The Citizens 


National Bank, so that the contribution from 
the balance of said two funds to the surplus 
of the consolidated association shall be equal 
in amount upon the part of both associations. 


The agreement also provided that in the event 
there should not be sufficient net assets in either 
bank to make good its proportion of capital and 
surplus of $800,000, the shareholders of the bank 
not having sufficient assets to make good its pro¬ 
portion shall pay the difference in cash. (No. 4997, 
R. 52.) The agreement of consolidation was exe¬ 
cuted in August, 1922. (No. 4997, R. 53-54.) 

Pursuant to the above-mentioned agreement of 
consolidation, the board of directors of the Manu¬ 
facturers Bank in September, 1922, passed the fol¬ 
lowing resolution (No. 4997, R. 4:>-44): 


Whereas it is provided under the terms of 
Paragraph Three of the Agreement of Con¬ 
solidation between the Citizens National 
Bank and this banking association, that such 


of the assets of this association 


as it shall 


not carry into the consolidated association, 
or shall not be necessary to make up its con¬ 
tribution to the capital and surplus, of said 


consolidated association, shall be transferred 


by it, before the effective date of consolida- 
tion, to a trustee or trustees for the ultimate 
benefit of the shareholders of this associa- 
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tion, under the terms and conditions more 
fully set forth in said Agreement of Consoli¬ 
dation, the terms of which are herepy re¬ 
ferred to and made a part hereof, now there¬ 
fore, be it 

Voted: That Lewis S, Reed, Benjapiin L. 
Coe, and Francis T. Reeves be, and they 
hereby are, appointed trustees to takp over 
all of the assets of this association which shall 
not be carried into the consolidation with 
The Citizens National Bank, and to ad¬ 
minister said assets in accordance with the 
provisions of all statutes of the l| T nited 
States and this State, and in accordance 
with the provisions of the Agreement of 
Consolidation between the Citizens National 
Bank and this banking association, anjl said 
trustees are further authorized to organize 
as a board of trustees, selecting theij* own 
presiding officer and secretarv, and define 
tlieir respective duties, and to take alf such 
other action in the premises as may bp rea¬ 
sonably necessary or incidental to the proper 
administration of their duties as trustees 
under the law and under said agreement; 


On November 15, 1922, the trustees of the Excess 
assets of the Manufacturers Bank, which j were 
not carried into the new bank, passed the following 
resolution (No. 4997, R. 44): j 

Voted: That a liquidating dividend of 
fifty (50%) per centum upon the capital 
stock of the Manufacturers National Bank 
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be declared, payable to all stockholders of 
T1 ie Manufacturers National Bank as of 
record <>n November 11, 1922, at 12 o'clock 
noon. 

The above-mentioned distribution was made in 

cash on November 18. 1922. Subsequently, further 

distributions of the same character were made from 

the assets in tlie hands of the trustees as follows: 

10 per cent in 1923, 4 per cent in 1925. and 2 per 

cent in 1926. (No. 4997, R. 44, 57.) The Board 

found that on the dav the consolidation was ef- 

* 

feeted. November 11, 1922, the undistributed earn¬ 
ings and profits of the Manufacturers Bank since 

Februarv i'8. 1913, exceeded the total distributions 
* 

of the years 1922.1923, 1925. and 1926. (No. 4997. 
R. 58.) 

►Section 201 of the Revenue Act of 1921 provides 
(a) that the term “dividend” means any distribu¬ 
tion made by a corporation to its shareholders, 
whether in cash or in other property, out of its 
earnings or profits accumulated since February 28, 
1913. and (b) for the purposes of this Act every 
distribution is made out of earnings or profits, and 
from the most recent!v accumulated earnings or 
profits, to the extent of such earnings or profits 
accumulated since February 28, 1913. That the 
payments made by the corporation were “divi¬ 
dends'* within the meaning of the statute appears 
from the resolution passed by the board of direc¬ 
tors of the Manufacturers Bank in September, 
1922. supra, wherein it is expressly provided that 
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such assets as the Manufacturers Bank slifill not 

i 

cany into the new bank, or shall not be necessary 
to make up its contribution to the capital and sur¬ 
plus of the new bank, shall be transferred, before 

the effective date of consolidation, to trustees for 

! 

the ultimate benefit of its shareholders. It ^s sig¬ 
nificant that, of the three trustees named in the 
resolution, one was President of the Manufacturers 

I 

Bank and another was a director. (No. 4997,!R. 43, 

! 

54.) Perhaps if in the resolution and agreement 
thev had been called directors instead of trustees, 
the appellants would find less difficulty in recog¬ 
nizing the cash distributions as dividends. 

Inasmuch as it is presumed under this section 
of the Act that every distribution is made but of 
earnings or profits and from the most recently ac¬ 
cumulated earnings or profits to the extent of such 
earnings or profits accumulated since February 28, 
1913, and the Board found that on the date of con¬ 
solidation the undistributed earnings and profits 
of the Manufacturers Bank since February 28, 
1913, were greater in amount than the total distri¬ 
butions made by the trustees from 1922 to 19^6, all 
of the distributions in question were, undejr the 
terms of the Act. made out of earnings or profits 
accumulated since February 28, 1913. The distri¬ 
butions which were made in 1922 and 1923 are con¬ 
trolled by the Revenue Act of 1921, and jcome 
squarely within the definition of dividend inj Sec¬ 
tion 201 of that Act. See Appeal of R. G. Hub- 
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bard, 2 B. T. A. 1287. The distribution made in 
1925 is elearlv within the definition of dividend in 
Section 201 of the Act of 1924. which, as applied 
to the facts of this case, does not differ in any ma¬ 
terial respect from the Act of 1921. 

It may be pointed out that under Section 201 of 
the Revenue Act of 1918, c. 18, 40 Stat. 1057, the 
cash distributions in question might not come within 
the definition of the term “dividend.*' Subdivision 
(c) of that section provides that amounts distrib¬ 
uted in the liquidation of a corporation shall be 
treated as payments in exchange for stock or 
shares, and any gain or profit realized thereby shall 
be taxed t<;> the distributee as other gains or profits. 
Inasmuch j as the stock of the Manufacturers Bank 
was canceled after it had been surrendered to the 
new bank at the time of the consolidation (Xo. 
4997. R. 43) and there is no evidence in the record 
that the Manufacturers Bank continued in the 
banking business as a separate entity after the con¬ 
solidation. it can reasonable be said that the cor- 
poration was in process of liquidation. Even the 
appellants maintain that the Manufacturers Bank 
was not “a going corporation" at tin* time the dis¬ 
tributions of cash were made. (Br., p. 36.) 

Moreover, the trustees appointed by the Mann- 

i 

faeturers Bank, in accordance with the agreement 
of consolidation (two of whom were directors in the 
Manufacturers Bank at the time of the consolida¬ 
tion) in the resolution distributing the excess assets 



of said constituent bank, expressly called the dis¬ 
tribution “liquidating dividend/’ (No. 4997, R. 
44.) Therefore, under the Act of 1918, the cash 
distributions would probably not have been consid¬ 
ered dividends. See Ilelhmch v. Ilclhnav, 276 
U. s. 233. But in that case the Supreme Court said 
(p. 236): 

It is true that if Section 201 (a) stoodj alone 
its broad definition of the term “dividend” 
would apparentlv include distributions!made 
to stockholders in the liquidation of 4 cor¬ 
poration— * * *. 

Now. in the Acts of .1921 and 1924, Section 201 
(a ) in effect stands alone, because the part of sub¬ 
division (e) in regard to amounts distributed in 
liquidation of a corporation has been omitted, which 
strongiv indicates that in the Acts of 1921 and 1924, 
the Congress intended that the term “dividend"’ 

1 

should include (list ribut ions made to stockholders in 

! 

the liquidation of a corporation. Incidentally, 
from the standpoint of the taxpayer the chaqge in 

1 

the Acts of 1921 and 1924 was favorable, because 
under the Ad of 1918 the distributions ill question 
were taxable as "other gains or profits,” whereas 
under the Acts of 1921 and 1924 they were Mdivi¬ 
dends” exempt from the normal tax. Apparently 
the essential difference between the Act of 1918 and 
the Acts of 1921 and 1924 was overlooked by the 
two members of the Board of Tax Appeals who, 
relying upon licllntich v. IlcJhnan, supra, dissented 
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in the instant ease on the ground that the cash dis¬ 
tributions in question—which were controlled by 
the Acts of 1921 and 1924, and not bv the Act of 
1918—were not dividends. 

Appellants take the position that the cash distri¬ 
butions received from the trustees appointed by 
the Manufacturers Bank were not dividends with¬ 
in the meaning of Section 201 of the Act of 1921, 
but were part of the consideration received by them 
in exchange for their shares of stock in the Manu¬ 
facturers Bank, and that therefore the cases fall 
within the provisions of Sections 202 (c) (2) and 
202 (e) of] the Act of 1921, under which there would 
be no taxable gain on account of the cash distribu- 
tions. (Br. pp. 15, 22-24, 26-27.) But these sec¬ 
tions bv their terms are mutuallv exclusive. The 
• % 

Government concedes that as to the exchange, share 
for share, of stock in the Manufacturers Bank for 
stock in the new bank, the transaction comes with¬ 
in the terms of Section 202 (c) (2) of the Revenue 
Act of 1921, and that no taxable gain or loss results 
therefrom. But that point is not involved in the 
instant cases. On the other hand, there is no evi¬ 
dence in the record to support the contention of the 
appellants that the cash distributions were part of 
the consideration tliev received from the new bank 
in exchange for their shares in the Manufacturers 

c 

Bank. 

Accord'*ng to the terms of the consolidation agree- 

c o 

ment, eae.i constituent bank was to furnish net as- 


sets of $400,000 to the new bank, and each share¬ 
holder in the constituent banks was to receivje one 
share in the new bank for each share then held in 
said constituent banks. (No. 4997, R. 50.) jThat 
is clearly a situation within the terms of Section 
202 (c) (2), which provides that in the cajse of 
a consolidation, when a person receives in jplace 
of any stock owned by him stock in the ne\f cor¬ 
poration, no gain or loss shall be recognized, j But 
the appellants apparently are misled by tliej pro¬ 
visions of the agreement relating to excess or sur¬ 
plus assets of the constituent banks, which are 
clearly incidental to the plan of consolidation, and 

not a material part thereof. As a matter of fact, 

i 

the agreement does not necessarily contemplate a 
surplus or excess assets. It provides in pari] that 
in the event there are not sufficient net assets in 

I 

either constituent bank to make good its propor¬ 
tion of capital and surplus of $800,000, the share¬ 
holders shall pay the difference in cash. (No. ^997, 
R. 52.) In such an event, presumable there would 

have been no cash distributions to the stockholders 

! 

of either constituent bank. On the contrarv, there 
would have been an assessment against them] If, 
however, there were surplus assets not required to 
make up the contribution of the constituent bank 

A. 

to tlie capital and surplus of the new bank, j they 

j 

were to be transferred, before the effective |date 
of consolidation, to trustees for the ultimate bene¬ 
fit of the shareholders, under certain terms! and 


conditions. (No. 491)7. R. 71.) In this respect, the 
agreement of consolidation conferred no new rights 
upon the stockholders; they were already entitled 
as a matter of law to share, according to their hold¬ 
ings, in the distribution of assets of the constituent 
banks. Huron v. Robertsan. IS IIow. 480; hum v. 
Itobc rt son < (i \\ all. 277. 

Moreover, the agreement of consolidation pro¬ 
vided that, tlie* trustees of the Manufacturers Bank 
were to hold out of the excess assets the sum of 
$127,000 for a period of two years, to pay the new 
bank any,loss it might suffer on account of the 
assets contributed bv the Manufacturers Bank to 
the new bank, and that upon the expiration of the 
two-year period the balance of this fund was to be 
paid to the new bank, not exceeding, however, the 
balance of the fund of $127,000 in the hands of the 
trustees of the Citizens Bank. (No. 4997, R. 50- 
72.) Now if the fund of $127,000 had not been 
sufficient to cover the losses referred to, then the 
shareholders of the Manufacturers Bank would 
have had to nav the difference in cash out of their 

k » 

own pockets. (No. 4997, R. 72.) Therefore, it 
may well have happened, under the terms of the 
agreement of consolidation, that the appellants, as 
stockholders in the Manufacturers Bank, would have 
received no cash distributions from the truste es, or 
that they would, after the period of two years, be 
called upon to pay back all. or any part, of the cash 
distributions thev had received, or. indeed, more 
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than the amount tliev had received. Under! suck 
circumstances, where the amount of the cash!pay¬ 
ments was not onlv not ascertainable at the time of 
the exchange of stock, but where it was uncertain 
whether or not any such payments would be njiade, 
it can not reasonably be said that they const iluted 

I 

part of the consideration received by appellants in 
exchange for their stock. The cash, payments 
merely represented the ai)x>ollcUils' pro rata shares 
in the surplus assets of the Manufacturers l^ank, 
which were made up of earnings accumulated after 
Februarv 28. 1913, and which were not carried! into 

i 

the consolidation, and to which appellants wer|e al¬ 
ready entitled regardless of the agreement of jeon- 
soiidation. While said surplus assets were subject 
to certain conditions in the agreement of consolida¬ 


tion. tliev did not owe their existence to the agree- 

i 

ment, and the sole reason for the distribution there¬ 
of was the discontinuance of business bv the MJinu- 

* 

facturers Bank as a separate entity. The payments 

would clearlv lie ordinary dividends if tlie MAnu- 

! 

facturers Bank had continued in business; but oven 
if they may be considered liquidating dividends be¬ 
cause the Manufacturers Bank ceased to continue 

i 

i 

in business, and as tliev were designated bv the thus- 

^ i 

tees who declared them (No. 4997, R. 44), they are 
nevertheless within the statutory definition of 4 ‘div¬ 
idendin the Revenue Acts of 1921 and 1924. i 

j 

Since the cash distributions were not part of I the 
consideration received by the appellants fromjthe 
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new bank in exchange for their shares of stock in 
the Manufacturers Bank, Section 202 (e) of the 
Revenue Act of 1921 does not apply to the facts of 
this case. The cases relied upon by the appellants, 
Girard Trust Co. v. Commissioner, 16 B. T. A. 308 
(Br. p. 27), Pearce v. Commissioner, 13 B. T. A. 
150 (Br. p. 29), and G. C. M. 1234, C. B. VI-1, page 
168, all involved exchanges of property for other 
property and cash. Consequently, they are equally 
inapplicable. 

II 

The alleged erroneous findings of fact were supported by 

the evidence 

In their petitions for review, the appellants allege 
that some of the findings of fact bv the Board were 
not supported by the evidence. 

The first alleged erroneous finding is the follow- 

a a 

ing (No. 4997, R. 66; No. 4998, R. 30): 

The remaining assets of the merged banks, 
after the contribution of $400,000 were, prior 
to the merger, transfered to trustees for the 
benefit of the respective shareholders. 

The stipulation of facts indicates that “the ex¬ 
cess funds of each consolidating bank above the 
$400,000 * * * were * * * turned over to 
the respective trustees as required by the agree¬ 
ment.” (No. 4997, R. 42-43.) The agreement, in 
turn, provided that “such assets of either associa¬ 
tion as it shall not carrv into the consolidation 


* * * shall be transferred by it, before tljie ef¬ 
fective date of consolidation, to * * * tnjistees 

for the ultimate benefit of the shareholders 

* * * ” (Xo. 4997, R. 50-51.) The finding is 
amply supported by this evidence. 

The second alleged erroneous finding is that the 
Board refers to a “trust agreement/’ whereas 
there was in fact no separate trust instrument. 
(Xo. 4997, R. 67; Xo. 4998, R. 31.) Since the Board 
was obviously referring to the agreement ofj con¬ 
solidation, the objection would appear to bejfriv- 
olous. Even if there were error in this respect, it 
is certainly not prejudicial. 

The third alleged erroneous finding is th^ fol¬ 
lowing (Xo. 4997, R. 67; Xo. 4998, R. 31) : j 

These additional assets, before the trans¬ 
fer to the Citizens & Manufacturers! Na¬ 
tional Bank, were transferred to trustees for 
the benefit of the respective stockholders. 

This finding is supported by the same evidence 
referred to in the discussion in connection with the 
first alleged erroneous finding. Furthermore!, the 
Court will not reverse a decision of the Board be¬ 


cause of a difference of opinion as to the inere 
weight of evidence. IF. K. Henderson Iron Works 

® i 


cf* Supply Co. v. Blair (Ct. App. D. C.), 25 F. (2d) 


538. 

CONCLUSION 

The cash distributions received by the appellants 
in 1922, 1923 and 1925 from the trustees of the ex¬ 
cess assets of the Manufacturers Bank, incidental 




to tile merger with the < itizens Bank, are dividends 
within I lie meaning of Sect ion 201 of the Revenue 

A."« of 1021 and Section 201 of the Revenue Act of 
J02i. because they were dist ributions bv a corpora- 
tion to its shareholders. in cash. out oi earnings or 
profits accumulated alter February 28. 1913. Sec¬ 
tion -’>'2 ( c ) (>! l!ic Act o! |921 does not aj)])iv be¬ 
cause* tin* stock in the new ban!, was exchanged for 
stock in ihe Manufacturers Bank, share for share, 
and tne casn distributions were* noi ]>art of the con- 
si d(*rat ion lor tin* exehanye. rdore<>ver. t ue ii\idinys 
of fact, alloyed to be erroneous, were supported bv 
tile evidence, k herei'ojv. the decisioji of the Board 
of Tax Appeals should lr* affirmed. 

Respect fully submitted. 
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